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J~ly 10,2012 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

- -------Ms:-Leena-ehaphekar------- ----.--

Assistant General Counsel 
Employees Retirement System of Texas 
P.O. Box 13207 
Austin, Texas 78711-3207 

. 
Dear Ms. Chaphekar: 

0R2012-10660 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 458404. 

The Employees Retirement System of Texas (the "system") received two requests for 
information. The first request seeks specified information about the system's Pharmacy 
Benefit Manager ("PBM") contract since 2008. The second request seeks a copy of the 
system's current PBM contract. You state the system will make some responsive 
information available to the requestors. You claim some of the submitted information is 
excepted from disclosure under section 552.110 of the Government Code. You also state 
release of 'the submitted information may implicate the proprietary interests of a third party. 
Accordingly, pursuant to section 552.305 of the Government Code, you notified Caremark, 
LLC ("Caremark") of the request and of its right to submit arguments to this office as to why 
its information should not be released. See Gov't Code § 552.305( d); see also Open Records 
Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception to disclosure under Act in certain circumstances). We have received comments 
from Caremark. We have considered the submitted arguments and reviewed the submitted 
information. 

Initially, we note the 2008 contract between Carernark and the system and the first, second, 
and third amendments to that contract were the subject of previous requests for 
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information, in response to which this office issued Open Records Letter Nos. 2008-11771 
(2008), 2010-09892 (2010), and 2011-16869 (2011). 1 Additionally, the system and 
Caremark inform this office portions of the 2008 contract between Caremark and the system 
and the first and third amendments at issue are currently the subject of three lawsuits pending 
against the Attorney General: Caremark, L.L.C. v. Greg Abbott, Attorney General ofTexas, 
in the 345th Judicial District of Travis County, Texas; Caremark PCS Health, LLC v. Greg 
Abbott, Attorney General of Texas, in the 353rd Judicial District of Travis County, Texas; 
and Caremark, L.L.C. v. Greg Abbott, Attorney General of Texas, in the 250th Judicial 
District of Travis County, Texas. We will not address whether the information at issue in 
the lawsuits is excepted from required public disclosure under the Act, but will instead allow 
the trial courts to determine whether this information must be withheld from the_publi_c. ____ _ 

Next, we note the submitted information consists of an executed contract amendment that 
is subject to section 552.022 of the Government Code. Section 552.022(a) provides in 
relevant part the following: 

(a) Without limiting the amount or kind of information that is public 
information under this chapter, the following categories of information are 
public information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(3) information in an account, voucher, or contract relating to the 
receipt or expenditUre of public or other funds by a governmental 
body[.] 

Gov't Code§ 552.022(a)(3). Caremark raises section 552.101 of the Government Code, 
which protects information made confidential under other law. Additionally, the system and 
Caremark both raise section 552.110 of the Government Code, which makes information 
confidential under the Act. See id. § 552.110 (providing for "confidentiality'' of trade 
secrets and certain commercial or financial information under section 552.110). Therefore, 
we will consider the submitted information under sections 552. l 0 I and 552.110. 

1With regard to information in the current request that is identical to the infonnation previously 
requested and ruled upon by this office, we conclude, as we have no indication that the law, facts, and 
circumstances on which the prior ruling was based have changed, the system must continue to rely on Open 
Records Letter Nos. 2008-11771, 20 I 0-09892, and 2011-16869 as previous detenninations and withhold or 
release the identical infonnation in accordance with those rulings. See Open Records Decision No. 673 (2001) 
(so long as law, facts, circumstances on which prior ruling was based have not changed, first type of previous 
detennination exists where requested infonnation is precisely same infonnation as was addressed in prior 
attorney general ruling, ruling is addressed to same governmental body, and ruling concludes that infonnation 
is or is not excepted from disclosure). 
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Both the system and Caremark raise section 552.110 of the Government Code. Although the 
system argues the information is excepted under section 552.110, that exception is designed 
to protect the interests of third parties, not the interests of a governmental body. Thus, we 
do not address the system's arguments under section 552.110. Section 552.110 
protects (i) trade secrets, and (2) commercial or financial information the disclosure of 
which would cause substantial competitive harm to the person from whom the information 
was obtained. See id.§ 552.11 O(a)-(b). Section 552.1 IO(a) protects trade secrets obtained 
from a.person and privileged or confidential by statute or judicial decision. Id. § 552.11 O(a) . 
.The Texas Supreme Court has adopted the definition of trade secret from section 757 of the 
Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is: 

---------------

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS§ 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determiniµg whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors.2 RESTATEMENT OF TORTS§ 757 cmt. b. This office must accept a claim that 
information subject to the Act is excepted as a trade secret if a prima facie case for the 

2The Restatement of Torts lists the following six factors as indicia of whether infonnation constitutes 
a trade secret: 

(l)'the extent to which the infonnation is known outside of[the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the infonnation; 
(4) the value of the infonnation to [the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the infonnation; 
( 6) the ease or difficulty with which the infonnation could be properly acquired or duplicated 
by others. 

RESTATEMENT OF .TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 ( 1982), 306 
at 2 ( 1982), 255 at 2 (1980). 
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exception is made and no argument is submitted that rebuts the claim as a matter oflaw. See 
ORD 552 at 5. However, we cannot conclude that section 552.11 O(a) is applicable unless 
it has been shown that the information meets the definition of a trade secret and the necessary 
factors have been demonstrated to establish a trade secret claim. Open Records Decision 
No. 402 (1983). 

Upon reV:iew, we find Caremark failed to establish a prima facie case that any of its 
information at issue is a trade secret protected by section 552.1 IO(a). See id. We further 
note pricing information pertaining to a particular contract is generally not a trade secret 
because it is "simply information as to single or ephemeral events in the conduct of the 
business," rather than "a process or device for continuous use in the operation of the ----------

-----ousiness."- RESTATEMENT OF TORTS §- 757 cmt. b; see Huffines, 314 S.W.2d at 776; 
ORDs 319 at 3, 306 at 3. Therefore, the system may not withhold any of Caremark's 
information under section 552.11 O(a). 

Section 552.11 O(b) of the Government Code excepts from disclosure "[ c ]ommercial or 
financial information for which it is demonstrated based on specific factual evidence that 
disclosure would cause substantial competitive harm to the person from whom the 
information was obtained." Gov't Code§ 552.llO(b). Section 552.llO(b) requires a 
specific factual or evidentiary showing, not conclusory or generalized allegations, that 
substantial competitive injury would likely result from release of the requested information. 
See Open Records Decision No. 661 at 5-6 (1999) (business enterprise must show by specific 
factual evidence that release of information would cause it substantial competitive harm). 

Caremark also contends portions of the submitted information are excepted under 
section 552.l IO(b) of the Government Code because release of the information at issue 
would harm the system's ability and the ability of other governmental entities to obtain the 
most favorable and aggressive pricing structures. In advancing this argument, Caremark 
appears to rely on the test pertaining to the applicability of the.section 552(b)(4) exemption 
under the 'federal Freedom of Information Act to third-party information held by a federal 
agency, as announced in National Parks & Conservation Association v. Morton, 498 
F.2d 765 (D.C. Cir. 1974). The National Parks test provides that commercial or financial 
information is confidential if disclosure of information is likely to impair a governmental 
body's ability to obtain necessary information in future. National Parks, 498 F.2d at 765. 
Although this office once applied the National Parks test under the statutory predecessor to 
section 552.110, that standard was overturned by the Third Court of Appeals when it held 
National Parks was not a judicial decision within the meaning of former section 552.110. 
See Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.-Austin 1999, pet. 
denied). Section 552.11 O(b) now expressly states the standard to be applied and requires a 
specific factual demonstration that the release of the information in question would cause the 
business enterprise that submitted the information substantial competitive harm. See 
ORD 661 at 5-6 (discussing enactment of section 552.11 O(b) by Seventy-sixth Legislature). 
The ability of a governmental body to continue to obtain information from private parties is 
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not a relevant consideration under section 552.11 O(b ). Id. Therefore, we will consider only 
Caremark's interest in the submitted information. 

Upon review, we find Caremark has not made the specific factual or evidentiary showing 
required by section 552.11 O(b) that release of any of the information Caremark seeks to 
withhold would cause it substantial competitive harm. We note this office considers the 
prices charged in government contract awards to be a matter of strong public interest. See 
Open Records Decision No. 514 (1988) (public has interest in knowing prices charged by 
government contractors). See generally Dep't of Justice Guide to the Freedom of 
Information Act 344-45 (2009) (federal cases applying analogous Freedom oflnformation 
Act reasoning that disclosure of prices charged government is a cost of doing business with 

----
--government)-:-Furtner, tlie terms of a contract Willi a governmentarooay are generally not 

excepted from public disclosure. See Gov'tCode § 552.022(a)(3) (contract involving receipt 
or expenditure of public funds expressly made public); Open Records Decision No. 541 at 8 
(1990) (public has interest in knowing terms of contract with state agency). Thus, the system 
may not withhold any of the submitted information under section 552.11 O(b ). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes. 
Caremark argues portions of its information fit the definition of a trade secret found in 
section 1839(3) of title 18 of the United States Code, and indicates this infonnation is 
therefore confidential under sections 1831 and 1832 of title 18 of the United States Code. 
See 18 U.S.C. §§ 1831, 1832, 1839(3). Section 1839(3) provides in relevant part: 

(3) the term "trade secret" means all forms and types of financial, business, 
scientific, technical, economic, or engineering information, including 
patterns, plans, compilations, program devices, formulas, designs, prototypes, 
methods, techniques, processes, procedures, programs, or codes .. . if-

(A) the owner thereof has taken reasonable measures to keep such 
information secret; and · 

(B) the information derives independent economic value, actual or 
potential, from not being generally known to, and not being readily 
ascertainable through proper means by, the public[.] 

Id. § 1839(3). Section 1831 provides criminal penalties for the unauthorized disclosure of 
trade secrets to foreign governments, instrumentalities, or agents. Id. § 1831. Section 1832 
provides criminal penalties for the unauthorized appropriation of trade secrets related to 
products produced for or placed in interstate or foreign commerce. Id. § 1832. We find 
Caremark has not demonstrated the information at issue is a trade secret under 
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section 1839(3). Accordingly, we need not determine whether section 1831 or section 1832 
applies. 

Lastly, Caremark argues its information is protected by copyright. A custodian of public 
records must comply with copyright law and is not required to furnish copies of records that 
are copyrighted. Open Records Decision No. 180 at 3 (1977). However, a governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to 'make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with copyright law and the risk of a copyright infringement suit. 

------

In summary, we will not address whether the information at issue in the lawsuits pending 
against this office is excepted from required public disclosure under the Act, but will instead 
allow the trial courts to determine whether this information must be released to the public. 
The syste~ must continue to rely on Open Records Letter Nos. 2008-11771, 2010-09892 
and 2011-16869 and withhold or release the same information that was at issue in the prior 
rulings in accordance with those rulings. The submitted information must be released, but 
any information that is protected by copyright may only be released in accordance with 
copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

-=?ovi~ 
Paige Lay 
Assistant Attorney General 
Open Records Division 

PL/som 
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Ref: ID# 458404 

Enc. Submitted documents 

cc: 2 Requesters 
(w/o enclosures) 

Mr. Jason Britt 
Counsel for Caremark 
Foley & Lardner L.L.P. 
321 North Clark Street, Suite 2800 

--------chicago, Illinois 60654=53 n--- -- -
(w/o enclosures) 



Filed in The District(;()Llrt •• 
• . · ·f ·1· ra. ·v·1s County· · Texa$ · · 0 ....... l. . 

.. ······ .......... ·.~········ 
.. · . JUN 23< 2016 C 

··•·· ·.·. ·6:. '?_.?.·~.··········&····Mc:;: •· .. • At · · :.U ;LD:l > ·l;:l··· .. ~·····• .. •• .··. 
Velva h .. PriCe; District (;lerk ·•• · 

C.A.R.ErvIARK RX, L.L.C, CA.RE1\1ARK, 
L.L.C., and CAREl\.Li\RKPCS, L.L;C., 

. § IN. THE Dl$TRICT co·uR'f OF . 
. .. : . .:.· 

· . Plaintiffs; 
§·· .• 

. § . ·.::..; .··· . 

V. 

• § 

§ . TRAVIS COUNTY, TEXAS·. · 
§ .• 

KEN P ... i\A'TON, ATIORNEY GENERAL 
OF TEXAS, . . . . . . 

§ 
. .§. 

Defendant. ·§ · 126th JtJDICLl\L.DISTRICT·· . - . 

. 

AGREED FINAL JUDGMENT .. · ------...... -_-••••H-•••------~--------------••••••••,•--.. • • 

On this date,. Plaintiffs Caren1ark R.x, L;L;C~, Caremark; L.L.C. a.11d CaretfiarkPCS 

.·.··:: .. 

.. · L.L.C., (collectively ''Caremark"), and DefendantKen Pax'tori, Attor11ey Ge11eral ()fTe:x:as, · · 

appeared by andthrough their respective attorneys a11d anr!<>unc~d t() the <;ou:1.1:,that all 
, {. .·:.·· 

. inatters of fact and things in controversy 1Jetween . them had been fully a11d fil1ally ... 

. resolved .. 

This is an action brought.by Plaintiff Care:markto cballeJJ.ge Letter Ru.ling ()R.20 i2'"" . · · · · · 

.............. . - ..... 

·. io66o (the "Ruling"). The Employees Retirenu~nt System of Texas ('~EJ1S~') receivedtvvo •. ... .. 

requests for information pursuantto the Public Information A~t(the ''PIA''), J'ex. Gov~t •·· · · ·· · 
. . . . - . . . . . -- . . . - . . ...... . 

Code ch. 552, for the contract benvee11 Caremark and ERS~ The first request wa$ :from .. · .. 
• I • ,. • . . .., . . .. . - . . . . . . . 

Tony Hernandez andthe second.was fromiviicllael Hajdun ()f National Ji:niployee Jjenefit. ••• 

Cornpanies, Inc. These· docu:tnents contain information designat~d by Caren1ark as 

. confidential, proprietary' trade secret, and commercial and finaricialinfortnation exetiipt •.•.•.••.... 

from disclosure under the PIA ("Caremark In.formation"); ERS requested a ruling fr()m · 

the Open l~ecords Division of the Office of the Attorney General ('~ORDn). O.Rb .··. 

subsequently issued the Ruling, ordering the release the Cate1nark In:formatidn. ERS · ··· 

· holds the information that has been orderedtobe diSclosed. · · 



All matters in controversy bet1.veenJ?laintiff, Caten1ark and J)efendant Att~ : . ; •. 
. . . . • . • . .• ••. .· _1_ . • . ·.· :: , .•. :-·· ..... :: . . _., :·. : .ri1ey .. 

· General, have been resolved by settlement, a copy .of ·which is altached liereto as Exhibit 

".A.", and tl1e parties agree to the entry (lnd fiUng of a.n .A.greed FiualJudgn1e11t H • 

· Texas Government Code section 552.325( d) requiresthe GolJrt'to ~llow a:requestor • · · · · · 
- . - . . 

· · . ·a reasonable period of time to intervene after noti.ce_is a~ernp1:edbythe Attorney Genera.I'.·: 

The Attorney General represents to the CoUrt: that; in co1npliance \.\jth .Tex. Govt (]ode 
. . 

§ 552.325(c); the Attorney General sent certified letters to the requestors, }.III'. T:ony 

Hernandez._and l\ilr. Michael I-Iajdun, on ,,_,_.::,.,__:_____ ···-··,,.. __ ·._.· --.-~,.,,..· .... ·. ~· , 2()16~ in(()r¢fug ···· 

them ofthe setting of this matter on the uncontested dock~t on thi$ .. date; The requestors ......... · 
..... - .--

were inforrr1ed of the parties' agreement that ERS Vvill betoldto ''r.ithhoJd th~ designated . 
- . -. - . -

portions of the information at issue, The req11~st.ors 'vere als() infol'rri~9- of their right tq . . , ··· · ·· ··· ·· 

intervene in the suit to contest the "\Aithholding of this inf()rmatk>:n. Verification of the 

delivery of these letters is attached to this motion as Exhibit "B;'. ••. • 

Neither requestor has .filed a motion to intervene. • 

. After con~i.dering the agreement of tli~ parties and the law, the Col,lrt is ()f the·. 

opinion that entry of an agre¢d finaljtidgn1ent is appropriate, fils;Posi!lg of allclaitits .. · 

bet"veeri these· parties. 

· ITIS THEREFORE ADJUDGED ORDERED AND DECLARED TH...l\.T: . . . . ; . . . . . . . ' . ; ..... · . . ; ...... ·; . ;·; ·;· ·; ·;, . ; .. ,.. . . . .. 

. ... · 

1. · · Caremark and the Attorney Gerieral have agreed that in acC()rdaiice"vViththe ··•··· · 

PIAandu11derthefactspresented,portionsoftheinforil1ci.tionatissue.are~cepted~J7<>i11.··••••-•••···.··· ·. 
. - . - . . . .. . - .. . . ' . . - ...... \..... --·. - .... . 

. . . .. - ·-· . 

disclosure pursuant· to Texas Govern1nent Code section 552.104. :. Pursl1antto Texas • 
. .. . . . . . . 

Govern1nent Code section 552.104, the Attorney General agreE'.S that certain po:rtic)ns ()f > 

the information contained in Amendment 4to the Contractual Agreement for J?ha.nnacy .. •: 

Benefit Sen-ices benveen ERS and Caremark can be.redacted in .().ccorda.nce '\1\.7.ith the ····· 
Agreed Final Judg1nent 
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for Pha1·n1a~y Benefit ~~vk~es be.~1oreen ER~ au.cl. Caremark can ·ae redaGted: in -
- accordance with the nlarkings agreed to by the partle.5, whic-b rnar~ing.') a:1:~e :tefl~cfi}.{i on -

the copies of the above.;d~~ribed documen,ts that Carema-i;k 'trat1enJ.ittedto :the Att-Jl1:ley 
. . . . . . . ~ ., . . . . .. - : . . . . . ' . ~ : . : . : . : .... : . 

Generrtl .on April 26, .2016. 'the .1\ttorney. G·eneral vnll .Provide a .oopy. of the agreed 
. .. - . . . . 

m.ai~kingsto ERSi tivith a letter :bJstrqcting EIW th¥t_ Lett~r Ruling OI<2Qt2t-10§6:9· shc)µld. -__ ---

n<>t.:be.1·~1i~d ·1~pon as a prjor determination. -

2. -Ail court cost and attorney fees are ta:x:ea against t1;te pi.utjes :in~#n;i.ng·the ~arn,e; · • 

3, AJl-r~li~f not ex;pr.essly gi'.anted i$ denied;. and 

4. - 'I'his Agl:eed Final.Judginel.l.tfinally disposes of alle1a1ibs tltat ~J!e .. t!J€;,· .. $1:'.tb.jee1!>i:>f 

thi&. lavrouit'b~w~en Caremark and the A.ttorney General and is·a·finaljnilgrnent, 

S- G'N-_ D~'L (7 g A. - f J (/ l E. UlC _ k ___ u.ay 0 ~---w;.:.·"-"7b'°+---=-~ 

AGREED·: 
./JI' 

, i 
.·" r -

. ~-~:~~·--~~-.f~ ..... ...,..._ !\. ---A="-_ ---'------,,#---------
rqMJ:lE!t~¥ FU·. H .- _ _~ 
Texas Bat No. Q404414J 
Assistant Attorney Getiel.il 
Administrative 'Law Division. -
P,. o. Box i254S~. Capitol :Station 
r\ustin, Texas 78711-2548 -
tel~phone:: (g12)'475~4195 -
Fa~simile: {512} 320-0167 

· Kimberly;Fucbs@texl-1$att9rneyge1)eratgov --
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CAUSE NO. D-1-GN,-12-002202 

·CARElVL\RK ~"'{} L.L.C, CAREMi.<\RK, 
L.L.C., and CA.RElVWUCPCS, L.L.C., 

Plaintiffs, 

v. 

I<EN P1\XTON, ATTORNEY GENEH .. AL 
OF TEX.AS, .. 

. Defendant. 

§ •INTHEDISTRICTCOlJllTOF .··. >·. 
§ 
§ 

§. •·· .. 
§. TRA\"'ISCOUNTY, TEX.t\S .·. 
§ 
§ 

. § 
. § • 126th JUDICIAL DISTRICT. 

.. ·. ' 

SE1"I'LEl\1E~'T AGREEi\iENT .•.. 

. 1'his Settlement Agreement. (Agreemept) is niade PY and. bet<.veen Plaintiffs 

Caremark R..x, L.L.C., Caremark, L.L.C. and Caren1arkPCS L.L~C., ·(collectively .•. 

"Carernark") and Ken Paxton,.Attorney General of Texas'.(the.Attorney Genera}). This 

Agreement is made on the terms ~et forth below~ · 

Background 

... I 

In April and May 2012, two request£ were made under the Public Irifortiiation Act • . · · · ·· · · ... ... . . 

(PIA) for the contract betvveen Caremark and the Employees Retirement §ysteID. of'f ej\'.as · · 

(ERS). ERS asked for an Attorney General deciSion on \vhetber .portion$ of this•·. 

information could be withheld .. 

In Letter Ruling OR2012-'10660, the .Open Records Division
1 

of th¢ .Attorney · 
. . . 

General (ORD) required ERS to release the information Caremark claims is proprietary; · 
. . . . . 

A.fter this lawsuit was filed, Caremark submitted inforn1ation and briefin~ to the 
. . 

Attorney General establishing that some of the information at issue is excepted from 
. . . . . . . . . . . . . 

disclosure under Texas Government· Code section 552.104 in conjunction vvith .Boeing 

Company v. Pa.xton, 466 S. Vil .3d · 831 · (Tex.· 2015). The Attorney General has . reviewed. · • 

Caremark's request and agrees to the settlement. 
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. . J:. -

. . .. 

TexasGovernn1ent Code section 552.325(c) allowsthe Attorney Generalto enter •·· · ·. · 
. . . . .. ... . ..... 

into settlement under which the infor1nation. at issue in this lawsuitmaybe Withhelcl.. The 

parties \\'ish to resolve this matter without further litigation'. ·. 

Terms 

For good and sufficient consideration, the receipt of which is acknowledged; the. 
· .. ", ' 

parties to this Agreement agree and stipulatethat: · 

1. Caremark and the Attorney General have· agreed that in accordance"\¥ith the .•.. · ·.·· 

disclosure pursuant to Texas Government Code section 552'104; . Pursuant to Texas .· . 

Govern1nent Code section 552.104, the Attorney General agree8 tlii.tf cert~n portions of · 

the information contained in Amendrrient4 to the Contracttial Agreetnentfor Phar:ma.cy · 

Benefit Services between ERS and Careniark can be redacted in accordance :v.iith the · .· •• ... 

markings agreed to hy the parties, which. markings are reflected on the copies of the . · 

above-described documents that Caremark transmitted to the Ati:orney·Gen~ral 011 April 

26, 2016. ·The Attorney General will provide a copy of the agreed markings to ER$; -with 

a letter instructing ERS that Letter Ruling OR2012..;10660 shoµld not be relied upon as a.·· 

prior deterrnination. 

2. Caremark and the i\ttorney General agree to the enuy of an agr~ed, final · · ·. 
.... . . 0/. .. . .. . . . ... . .... 

judgment, the form of which has been approved by each p~rty's attoriiey; 1'he agreed final • 

judgn1ent vvill be presented to the court for approval, on the uncontested docket, \vi.th at · 

least 15 days prior notice to the requestors. 

3. 'rhe ·Attorney General agrees that.he· will also notify.the .requestors, as.· 
. . - . 

required by Tex. Gov't Code § 552.325( c), of the proposed settlement and of their right to · · · 

intervene to contest Care1natk's right to have:ERS V\iithhold the inform.atioJ:1. 
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4. A final judg1nent entered in this lawsuit after a .requestot ~nterven'.~~<:i pre·vails · .• 

. over this ... <\green1ent to the extent of any conflict · 

5. Each party to this Agreement will bear their 01'\Tll costs, in,clu.ding attornev · .. 
. . .. . . . .. . . . .. , .... ~ 

. fees relating to this litigation: 

6. Theterrr1s of this Agreement are contractual and not 1llere tecitals, and th,e 

agreement$ contained herein and. the inutual consideration transferred. is to. com pr()I.tiise • 

disputed claims fully, and nothing in this Agre~mentshall be con~trued as aI1 adniission\ .· .. · 
of fault or liability, all fault and liability being .expressly denied .by all parties .tQ this. .· 

· ·Agreement. 

7. C~rerr1ark warrants that its undersigned representa:tive is duly authonzed ·. •· · · 
.. 

to execute this Agreement on its. behalf arid that its. rep:r;eseritative has read thiS 

. Agreement and fully understands it to be a compromise and settletnenta_n.d relea£e of a11 ·•• 
' . . . . . . . . . . . . . . 

clahns that Caremark has against the Attorney General .arising oi1t. of the !O.att~rs • 

described in this Agreen1ent. 

8. The ,.i\ttorney General \<Varrants that his undersigned represent~tiveis duly .· 

authorized to execute this· Agreement on behalf. of the Attorney General and his··.·. 

representative ha.5 read this Agree1nent and fully understahdsit'td be a (!Oiliprorriise and • 

settlement and release of all claims that the Attorney. General ~as against qaJ;'emark 
arising out of the matters described .in this Agreen1ent. 
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. .. . . . . 

execut(3d, ox1 the date on which tli~Ja8t of :the undersigned pattiessfguthis.~~ement ..•. 

. Date~ · 

.· 

· Settlen1ent li.g~-e.e!nent ( 

Cm~s~ No~:n .. 1-<1N~12-002~02. 




