
July 11,2012 

Ms. Brandy.N: Davis 

o 
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for North Central Texas College 
_ Abernathy, Roeder, Boyd &-Joplin,-P~C~ --- ------ --'---

P.O. Box 1210 . 
McKinney, Texas 75070-1210 

Dear Ms. Davis: 

---_._- ----

0R20 12-1 0736 

You ask whether certain information is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 458514. 

The North Central Texas College (the "college"), which you represent, received a request for 
seven categories of information. ) You state you have released or will release some 
information to the requestor. You claim portions of the submitted information are excepted 
from disclosure under sections 552.103 and 552.111 of the Government Code. Additionally, 
you state release of Exhibit D may implicate the interests of a third party. Accordingly, you 
notified the interested third party of the request for information and of her right to submit 
argument~ to this office as to why this information should not be released. See Gov't Code 
§ 552.304 (providi~g that interested party may submit comments stating why information 
should or should not be released). As of the date of this letter, we have not received 
cominents from the inter~sted third party explaining why Exhibit D should not be released. 
We have considered the exceptions you claim and reviewed the submitted information. 

Initially. you inform us some of the requested information was the subject of a previ0us 
request for inform~tion, in response to which this office issued Open Records Letter 

Iyou state the college sought and received clarification ofthe request for information. See Gov 't Code 
§ 552.222(b) (stating that if information requt!sted is unclear to governmental body or if a large amount of 
information has been requested. governmental body may ask requestor to clarify or narrow request, but may 
not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S. W.3d 380 
(Tex. 201Q) (holding that when govemmental entity, acting in good faith, requests clarification of unclear or 
overbroari request for public information, ten-business-day period to request attorney general opinion is 
measured fr.om date the request is clarified or narrowed). 
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No. 2012-02839 (2012). In this ruling, we determined the college may withhold certain 
information pursuant to rule 503 of the Texas Rules of Evidence and under 
section 552.107(1) of the Government Code, and must release the remaining responsive 
information. As we have no indication the law, facts, and circumstances on which Open 
Records Letter No. 2012-02839 was based have changed, we conclude the college must 
continue to rely on Open Records Letter No. 2012-02839 as a previous determination and 
withhold or release the identical information in accordance with this ruling. See Open 
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior 
ruling 'was based have not changed, first type of previous determination exists where 
requested information is precisely same information as was addressed in prior attorney 
general ruling, ruling is addressed to same governmental body, and ruling concludes 
informationjs_odsnot excepted from disclosure). To the extent the-submitted infottnation 
is not encompassed by the previous ruling, we will address the submitted arguments. 

Section 552.103 of the Government Code provides, in part, as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03(a), ( c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information that it seeks to 
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date ofits receipt of the request for information 
and (2) the information at issue is related to the pending or anticipated litigation. See Univ. 
o/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); 
Heardv. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, writ 
refd n .. r.e.). Both elements of the test must be met in order for information to be excepted 
from disclosure under section 552.1 03. See Open Records Decision No. 551 at 4 (1990). 

You state a lawsuit styled North Central Texas College v. Crandall Design Group, Civil 
Action No.4: 1 Ocv3 7, was pending in the United States District Court for the Eastern District 
of Texas, Sherman Division, on the date the college received the present request for 
information. You state the information at issue relates to this lawsuit. Based on your 
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representation and our review of the information at issue, we find Exhibit B relates to 
litigation involving the college that was pending prior to the date the college received the 
request for information. See Gov't Code 552.1 03( c) (litigation must be pending or 
reasonably anticipated at time governmental body receives request for information). Thus, 
the college may withhold Exhibit B under section 552.103 of the Government Code. 

We note, bowever, once the information at issue has been obtained by all parties to the 
pending litigation through discovery or otherwise, no section 552.1 03(a) interest exists with 
respect to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, 
any information obtained from or provided to all other parties in the pending litigation is not 
excepted from disclosure under section 552.103(a) and must be disclosed. Further, the 

______ app-licability_oLsection552.1 03(a) ends-once-the-Iitigation has-concluded or is-no longer 
reasonably anticipated. See Attorney General Opinion MW-575 (1982); see. also Open 
Records Oecision No. 350 (1982). 

You assert Exhibit C is excepted from disclosure under section 552.111 of the Government 
Code, which excepts from disclosure" [a]n interagency or intraagency memorand urn or letter 
that would not be available by law to a party in litigation with the agency[.]" Gov't Code 
§ 552.111. This exception encompasses the deliberative process privilege. See Open 
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, 
opinion, and recommendation in the decisional process and to encourage open and frank 
discussion in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 
391,394 (Tex. App.-San Antonio 1982, orig. proceeding); Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, orig. proceeding). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governmental body. ORD 615 at 5; see also City of Garland v. Dallas Morning 
News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington lndep. Sch. Dist. v. Texas Attorney 
Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.). A governmental body's 
policymaking functions do include administrative and personnel matters of broad scope that 
affect the governmental body's policy mission. See Open Records Decision No. 631 at 3 
(1995). However, a governmental body's policymaking functions do not encompass routine 
internal administrative or personnel matters, and disclosure of information about such 
matters will not inhibit free discussion of policy issues among agency personnel. ORD 615 
at 5-6; see also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to 
personnel-related communications that did not involve policymaking). 

Further, section 552.111 does not generally except from disclosure facts and written 
observations of facts and events that are severable from advice, opinions, and 
recommendations. Arlington lndep. Sch. Dist., 37 S.W.3d at 157; ORD 615 at 5. But, if 
factual information is so inextricably intertwined with material involving advice, opinion, 



Ms. Brandy N. Davis - Page 4 

or recommendation as to make severance of the factual data impractical, the factual 
infonnation also may be withheld under section 552.111. See Open Records Decision 
No. 31.3 at 3 (1982). 

You state Exhibit C consists of a communication between college staff members which 
reflects the policymaking processes of the college. Based on your representation and our 
review, w.e conclude the college may withhold the infonnation we have marked under 
section 552.111 of the Government Code. However, the remaining infonnation either 
consists offactual infonnation or internal administrative or personnel matters that do not rise 
to the level of policymaking. Therefore, we conclude you have failed to demonstrate this 
remaining infonnation constitutes internal communications containing advice, 
recommendations,_OL opinions-reflecting the policymaking processes of the- college. 
Consequently, the college may not withhold any of the remaining infonnation in Exhibit C 
under section 552.111 of the Government Code. 

In summary, to the extent the requested infonnation is the same infonnation that was 
previously ruled upon in Open Records Letter No. 2012-02839, the college may continue to 
rely upon that ruling and withhold or release the infonnation in accordance with that ruling. 
To the extent the infonnation was not previously ruled upon, the college may withhold 
Exhibit B under section 552.103 of the Government Code and the infonnation we have 
marked in Exhibit C under section 552.111 of the Government Code. The remaining 
infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~------.-
Michelle R. Garza 
Assistant Attorney General 
Open Records Division 

MRG/som 
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Ref: ID# 458514 

Ene. Submitted documents 

c: Requestor 
. (w/o enclosures) 


