ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 13,2012

Ms. Neera Chatterjee

Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2012-10852
Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 459752 (OGC# 143554).

The University of Texas Southwestern Medical Center (the “university”) received a request
for “all e-mail correspondence sent and received by [a named university employee] between
Feb. 1,2012, and March 1,2012.”' You state the university is releasing some information.
You further state the university will redact information under sections 552.117, 552.136,
and 552.137 of the Government Code pursuant to Open Records Decision No. 684 (2009).”

'We note the university sought and received clarification from the requestor regarding the request.
See Gov’'t Code § 552.222(b) (stating if information requested is unclear to governmental body or if large
amount of information has been requested, governmental body may ask requestor to clarify or narrow request,
but may not inquire into purpose for which information will be used); see also City of Dallas v. Abbort, 304
S.W.3d 380 (Tex. 2010) (holding that when a governmental entity, acting in good faith, requests clarification
or narrowing of an unclear or over-broad request for public information, the ten-day period to request an
attorney general ruling is measured from the date the request is clarified or narrowed).

2Section 552.024(c) of the Government Code authorizes a governmental body to redact information
subject to section 552.117 without requesting a decision from this office if the employee or official or
former employee or official chooses not to allow public access to the information. See Gov’t Code
§§ 552.024(c), .117(a). Section 552.136 of the Government Code permits a governmental body to redact
information subject to subsection 552.136(b) without requesting a decision from this office. See id.
§ 552.136(c). Open Records Decision No. 684 is a previous determination to all governmental bodies
authorizing them to withhold ten categories of information, including an e-mail address of a member of the
public under section 552.137 of the Government Code, without the necessity of requesting an attorney general
decision.
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You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.104, 552.107, and 552.1235 of the Government Code. You also state
you have notified the Southwestern Medical Foundation (the “foundation”) of the request and
of its right to submit comments to this office stating why its information should not be
released. See Gov’t Code § 552.305(d) (permitting interested third party to submit to
attorney general reasons why requested information should not be released); Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted governmental
body to rely on interested third party to raise and explain applicability of exception to
disclosure under certain circumstances). We have considered the exceptions you claim and
reviewed the submitted representative sample of information.’

You state a portion of the submitted information, which you have marked, is not public
information under the Act. The Act applies to “public information,” which is defined in
section 552.002 of the Government Code as “information that is collected, assembled, or
maintained under a law or ordinance or in connection with the transaction of official
business: (1) by a governmental body; or (2) for a governmental body and the governmental
body owns the information or has a right of access to it.” Gov’t Code § 552.002. Thus,
virtually all of the information in a governmental body’s physical possession constitutes
public information and, thus, is subject to the Act. Id. § 552.002(a)(1); see Open Records
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also encompasses information
that a governmental body does not physically possess, if the information is collected,
assembled, or maintained for the governmental body, and the governmental body owns the
information or has a right of access to it. Gov’t Code § 552.002(a)(2); see Open Records
Decision No. 462 at 4 (1987).

You state a portion of the information at issue consists of e-mails which “are purely personal
exchanges” and have no connection with official university business. You also inform us the
university, as well as the foundation, believe certain additional portions of the submitted
information are not public information under the Act, as they consist of e-mails to and from
a named university employee “who by contract works a certain number of hours per week
on [floundation business.” Further, you inform us the employee at issue has access to and
involvement in this information in her capacity in providing services to the foundation.
Based on your representations and our review, we agree the information at issue does not
constitute “information that is collected, assembled, or maintained under a law or ordinance
or in connection with the transaction of official business” by or for the university. See Gov’t
Code § 552.021; see also Open Records Decision No. 635 (1995) (statutory predecessor not
applicable to personal information unrelated to official business and created or maintained
by state employee involving de minimis use of state resources). Therefore, this information,

’We assume the “representative sample” of information submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent those records contain substantially different types of information than those submitted to this
office.
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which you have marked, is not subject to the Act and need not be released in response to this
request.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why information relating to that party should be withheld from public disclosure. See id.

§ 552.305(d)X2)(B). As of the date of this letter, we have not received comments from the
foundation explaining why its information should not be released. Thus, we have no basis
to conclude the foundation has a protected proprietary interest in the submitted information.
See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3. Accordingly, the university may not withhold any
of the submitted information on the basis of any proprietary interest the foundation may have
in the information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the common-law right to privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. /ndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be met.
Id at 681-82. The type of information considered intimate or embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found some kinds of medical information or information indicating
disabilities or specific illnesses are excepted from required public disclosure under common-
law privacy. See Open Records Decision Nos. 470 (1987) (information pertaining to illness
from severe emotional and job-related stress protected by common-law privacy), 455 (1987)
(information pertaining to prescription drugs, specific illnesses, operations and procedures,
and physical disabilities protected from disclosure). Upon review, we find some of the
submitted information is highly intimate or embarrassing and of no legitimate public interest.
Therefore, the university must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. The university has failed to
demonstrate, however, how the remaining information is highly intimate or embarrassing and
not of legitimate public interest. Therefore, the university may not withhold any portion of
the remaining information under section 552.101 in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy, which protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600
(1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455. The first is the
interest in independence in making certain important decisions related to the “zones of
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privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education, that have been recognized by the United States Supreme Court. See
Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” Id at 8
(quoting Ramie, 765 F.2d at 492). Upon review, we find no portion of the remaining
information falls within the zones of privacy or otherwise implicates an individual’s privacy
interests for purposes of constitutional privacy. Therefore, the university may not withhold
this information under section 552.101 in conjunction with constitutional privacy.

Section 552.104 of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104. This
office has held that a governmental body may seek protection as a competitor in the
marketplace under section 552.104 and avail itself of the “competitive advantage” aspect of
this exception if it can satisfy two criteria. See Open Records Decision No. 593 (1991).
First, the governmental body must demonstrate that it has specific marketplace interests. See
id. at 3. Second, the governmental body must demonstrate a specific threat of actual or
potential harm to its interests in a particular competitive situation. See id. at 5. Thus, the
question of whether the release of particular information will harm a governmental body’s
legitimate interests as a competitor in a marketplace depends on the sufficiency of the
governmental body’s demonstration of the prospect of specific harm to its marketplace
interests in a particular competitive situation. See id. at 10. A general allegation of a remote
possibility of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988).

The university informs us that the marketplace for donor funding is extremely competitive.
You state “public disclosure of [the university’s] strategy for reaching out to potential donors
as well as the identity of these potential donors would provide competing health care
providers in the North Texas market with contact information of potential donors” and the
university’s “competitors could use the information to solicit donations from these
individuals before [the university] has the opportunity to contact such potential donors.” The
university asserts that release of the information you have marked would harm the
university’s competitive advantage in seeking donations as a way to meet its operating costs.
Having considered your arguments, we find you have only demonstrated a remote possibility
of harm. You have not sufficiently demonstrated that release of the information at issue
would harm the university’s specific marketplace interests in a particular competitive
situation. Therefore, the university may not withhold any of the remaining information under
section 552.104 of the Government Code.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. See Open Records Decision No. 676
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at 6-7 (2002). First, a governmental body must demonstrate the information constitutes or
documents a communication. /d. at 7. Second, the communication must have been made
“for the purpose of facilitating the rendition of professional legal services” to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. See In re Tex.
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
attorney). Governmental attorneys often act in capacities other than that of professional legal
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, lawyer representatives, and a lawyer representing another party in
a pending action and concerning a matter of common interest therein. See TEX. R.
EviD. 503(b)(1). Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, id., meaning it
was “not intended to be disclosed to third persons other than those to whom disclosure is
made in furtherance of the rendition of professional legal services to the client or those
reasonably necessary for the transmission of the communication.” Id. 503(a)(5). Whether
a communication meets this definition depends on the intent of the parties involved at the
time the information was communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state the information you have marked consists of communications involving university
attorneys, legal staff, and employees in their capacities as clients. You state these
communications were made in furtherance of the rendition of professional legal services to
employees and officials of the university. You state these communications were not intended
to be, and have not been, disclosed to parties other than those encompassed by the attorney-
client privilege. Based on your representations and our review, we find you have
demonstrated the applicability of the attorney-client privilege to the information you marked.
Accordingly, the university may withhold the marked information under section 552.107(1)
of the Government Code.

Section 552.1235 of the Government Code excepts from disclosure “[t]he name or other
information that would tend to disclose the identity of a person, other than a governmental
body, who makes a gift, grant, or donation of money or property to an institution of higher
education[.]” Gov’t Code § 552.1235(a). “Institution of higher education” is defined by
section 61.003 of the Education Code. /d. § 552.1235(c). Section 61.003 defines an
“[i]nstitution of higher education” as “any public technical institute, public junior college,
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public senior college or university, medical or dental unit, public state college, or other
agency of higher education as defined in this section.” See Educ. Code § 61.003.

The university seeks to withhold the information you have marked under section 552.1235.
You state the information you have marked pertains to individuals who are university donors
and who have not given the university permission to release their names and other identifying
information. Based upon your representations and our review, we agree portions of the
information at issue, which we have marked, identify persons who are donors to the
university. Accordingly, we conclude the university must withhold the information we have
marked under section 552.1235 of the Government Code. However, some of the individuals
atissue have professorships and multiple portions of the university named for them in honor
of their contributions and are publicly identified as donors on the university’s website.
Accordingly, the remaining information you have marked may not be withheld under
section 552.1235 of the Government Code.

In summary, the information you have marked is not subject to the Act and need not be
released in response to this request. The university must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. The university may withhold the information you marked under section 552.107(1)
of the Government Code. The university must withhold the information we have marked
under section 552.1235 of the Government Code. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Stare Opporman—
Sean Opperman

Assistant Attorney General

Open Records Division

SO/tch
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Ref: ID# 459752
Enc. Submitted documents

¢ Requestor
(w/o enclosures)

Mr. William T. Solomon
Chairman of the Board
Southwestern Medical Foundation
3963 Maple Avenue, Suite 100
Dallas, Texas 75219

(w/o enclosures)




