
ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

July 13 .• 2012 

--.------ -- - Ms;-Michelle L. Villarreal
Assistant City Attorney 
City of Waco 
P.O. Box 2570 
Waco, Texas 76702-2570 

Dear Ms. Villarreal: 

_R_" ___ . ____________ . _____ ---"- ----

0R20 12-1 0890 

You a~k whether certain information is subject to required public disclosure under the 
Public lnformation Act (the ·'Act"). chapter 552 of the Govemment Code. Your reyuest was 
assigned ID# 458878 (Waco Reference No. LGL 12-699). 

The Waco Police Department (the "department") received a request for information 
pertaining to a specified police report and any criminal background information on a named 
individual, including information related to juvenile crimes. You indicate you are releasing 
some information to the requestor. You claim the submitted information is excepted from 
disclosure under sections . 552.101 and 552.130 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person. and (2) is not of legitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both elements ofthe 
test must be established. Id. at 681-82. A compilation of an individual's criminal history is 
highly embarrassing information, the publication of which would be highly objectionable to 
a reasonable person. Cf U S. Dep 't a/Justice v. Reporters Comm. for Freedom of the 
Press, 489 U.S. 749. 764 (1989) (finding significant privacy interest in compilatIOn of 
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individual's criminal history by recognizing distinction between public records found in 
courthpuse files and local police stations and compiled summary of criminal history 
information). Furthermore, we find a compilation of a private citizen's criminal history is 
generally not of legitimate concern to the public. The present request, in part, requires the 
department to compile unspecified law enforcement records concerning the named 
individual. We find this request for unspecified law enforcement records implicates the 
individual's right to privacy. However, we find the part of the request seeking incident 
report number 09-029388 does not implicate the named individual's privacy interests 
because this part of the request seeks a specified report. Therefore, the department may not 
withhold information relating to incident report number 09-029388 under common-law 
privacy as part ofthe named individual's compiled criminal history. However, to the extent 
the department maintains other law enforcement rec-ords-tliataepicnne namea-iiiai vialliil as 
a suspect, arrestee, or criminal defendant, the department must withhold any such 
information under section 552.101 in conjunction with common-law privacy. 

Section 552.l01 also encompasses section 261 .201 of the Family Code. Section 261.201(a) 
provides: 

(a) Except as provided by Section 261.203, the following information is 
confidential, is not subject to public release under chapter 552, Government 
Code, and may be disclosed only for purposes consistent with this code and 
applicable federal or state law or under rules adopted by an investigating 
agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201 (a). Although you assert the information at issue is confidential under 
this section, we note the information at issue pertains to an allegation of aggravated robbery. 
Thus, you have failed to demonstrate how any portion of the information at issue was used 
or developed in an investigation of alleged or suspected child abuse or neglect under 
chapter 261. Therefore, we conclude the information at issue is not confidential under 
section 261 .201 of the Family Code and none of it may be withheld under section 552.101 
of the Government Code on that basis. 

Section 552.1 01 also encompasses laws that make criminal history record information 
("CHRI") confidential. CHRI generated by the National Crime Information Center or by the 
Texas Crime Information Center is confidential under federal and state law. Title 28, part 20 
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of the Code of Federal Regulations governs the release ofCHRl that states obtain from the 
federal government or other states. Open Records Decision No. 565 at 7 (1990). The federal 
regulations allow each state to follow its individual law with respect to CHRl it generates. 
Id. at 10-12. Section 411.083 of the Government Code deems confidential CHRl the 
Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
informatiQn as provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code § 411.083. Sections 411.083(b)(I) and 411.089(a) of the Government Code authorize 
a criminal justice agency to obtain CHRl; however, a criminal justice agency may not release 
CHRl except to another criminal justice agency for criminal justice purposes. See id. 
§ 411.089(b)(I). Other entities specified inchapter411 of the Government Code are entitled 
to obtain CHRl from DPS or another criminal justice agency; however, those entities may 

_·------not-release eHRl excepras p-rov iaed by cnapter 411. See generany ia.§§ 4n.090-.127. 
Thus, any CHRI generated by the federal government or another state may not be made 
available to the requestor except in accordance with federal regulations. See ORD 565. 
Furthermore, any CHRl obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 of the Government Code in conjunction with Government 
Code chapter 411, subchapter F. Upon review, we find the Federal Bureau ofInvcstigation 
("FBI") nwnber, which we have marked, constitutes CHRI generated by the FBI. 
Accordingly, the department must withhold the information marked under section 552.101 
of the Government Code in conjunction with section 411.083 of the Government Code. 

Section 5'52.101 also encompasses section 560.003 of the Government Code, which 
provides, "[a] biometric identifier in the possession ofa governmental body is exempt from 
disclosure under [the Act]." Gov't Code § 560.003; see id. § 560.001(1) ("biometric 
identifier" means retina or iris scan, fingerprint, voiceprint, or record of hand or face 
geometry). Accordingly, the department must withhold the fingerprint we have marked 
under section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

Section 552.101 also encompasses section 411.153 of the Government Code. 
Section 411.153 provides: 

-(a) A DNA record stored in the DNA database is confidential and is not 
subject to disclosure under the public information law, Chapter 552. 

(b) A person commits an offense if the person knowingly discloses to an 
un'authorized recipient information in a DNA record or information related 
to a DNA analysis of a sample collected under this subchapter, 

(c) An offense under this section is a state jail felony. 

(d) A violation under this section constitutes official misconduct. 
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Id. § 411.153. A "DNA record" means the results of a forensic DNA analysis performed by 
a DNA laboratory. See id. § 411.141 (6), (7). "Forensic analysis" is defined as "a medical, 
chemical, toxicologic, ballistic, or other expert examination or test performed on physical 
evidence, including DNA evidence, for the purpose of determining the connection of the 
evidence to a criminal action." See Crim. Proc. Code art. 38.35(4); see also Gov't Code 
§ 411.141 (10) (providing that "forensic analysis" has meaning assigned by Crim. Proc. Code 
art. 38.35). A "DNA database" means "one or more databases that contain forensic DNA 
records maintained by the director [of the Department of Public Safety ("DPS")]." Gov't 
Code § 411.141(5); see id. § 411.001(3). 

The director of DPS is required to establish certain procedures for DNA laboratories. See 
id. §§ 41 1. 144(a), .142(h) {requiring cUrector to establish standaros fornWA analysiS). 
Section 411.144 of the Government Code provides that a DNA laboratory conducting a 
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G 
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C § 28.82(a). The 
director of DPS has adopted rules that govern the regulation of forensic DNA laboratories 
in this state. See 37 T.A.C. §§ 28.81, .82 (describing minimum standards by which a forensic 
DNA laboratory must abide); see also Gov't Code § 411.14 7(b). The director of DPS may 
release a DNA record in certain instances, including to a criminal justice agency for criminal 
justice or law enforcement purposes. See Gov't Code § 411.147(c). 

In this instance, some of the remaining information are DNA records relating to DNA 
analyses of samples collected under subchapter G of chapter 411 of the Government Code. 
The documents in question are contained in records of a criminal investigation. The 
documents we have marked appear to be the result of forensic DNA apalyses performed by 
a DNA laboratory in accordance with DPS regulations. Thus, we conclude the department 
must withpold the DNA records we have marked under section 552.101 of the Government 
Code in conjunction with section 411.153 of the Government Code. 

As previously noted, section 552.101 of the Government Code encompasses the doctrine of 
common-law privacy, which is subject to the two-part test discussed above. Common-law 
privacy also protects the types of information considered intimate or embarrassing by the 
Texas Supreme Court, which includes information relating to sexual assault, pregnancy, 
mental or physical abuse in the workplace, illegitimate children, psychiatric treatment of 
mental disorders, attempted suicide, and injuries to sexual organs. Indus. Found., 540 
S.W.2d at 683. In addition, this office has found some kinds of medical information or 
information indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness 
from s-evere emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). Further, this office has found personal financial 
information not relating to a financial transaction between an individual and a governmental 
body is generally excepted from required public disclosure under common-law privacy. See 
Open Records Decision Nos. 600 (1992) (finding personal financial information to include 



Ms. Michelle L . Villarreal - Page 5 

designation of beneficiary of employee's retirement benefits and optional insurance 
coverage; choice of particular insurance carrier; direct deposit authorization; and forms 
allowing employee to allocate pretax compensation to group insurance, health care, or 
dependent care). Upon review, we agree a portion ofthe information at issue, which we have 
marked, is highly intimate or embarrassing and not oflegitimate public concern. Therefore, 
the department must withhold this information pursuant to section 552.1 01 of the 
Government Code in conjunction with common-law privacy. However, you have failed to 
demonstrate any ofthe remaining information at issue is highly intimate or embarrassing and 
a matter of no legitimate public interest. Therefore, no portion of the remaining information 
may be withheld under section 552.101 in conjunction with common-law privacy. 

Section 5-52.130 of the-(JoYel'Iifflenr Coaeexcepts rrom dlsc10sure information that relates 
to a motor vehicle operator's license or driver's license, title, or registration issued by an 
agency of this state or another state or country. Gov't Code § 552. 130(a)(I)-(2). 
Accordingly, the department must withhold the motor vehicle record information we have 
marked under section 552.130 of the Government Code. However, none of the remaining 
information you have marked is motor vehicle record information for the purposes of 
section 552.130. Therefore, none of it may be withheld on that basis. 

Section 552.136(b) of the Government Code provides, "[nJotwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential."t Id 
§ 552.136(b); see id. § 552.136( a) (defining "access device"). This office has concluded an 
insurance policy number constitutes an access device number for purposes of 
section 552.136. Thus, the department must withhold the insurance policy number we have 
marked under section 552.136 of the Government Code. 

In summary, to the extent the department maintains law enforcement records other than those 
pertaining to incident report number 09-029388 that depict the named individual as a suspect, 
arreste~, or criminal defendant, it must withhold any such information under section 552.101 
in conjunction with common-law privacy. The department must withhold (1) the FBI 
number we have marked under section 552.101 in conjunction with section 411.083 of the 
Government Code; (2) the fingerprint we have marked under section 552.101 in conjunction 
with secti~n 560.003 of the Government Code; (3) the DNA records we have marked under 
section 552.101 in conjunction with section 411.153 of the Government Codc; (4) the 
information we have marked under section 552.101 in conjunction with common-law 
privacy; (5) the motor vehicle record information we have marked under section 552.130 of 

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470. 
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the Government Code; and (6) the insurance policy number we have marked under 
section 552.136 of the Government Code. The remaining information must be released.2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 

--- --- --- ----- at-(8-7-~7)-6?3~683 9-. ~uestions concerning-the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

MRG/som 

Ref: ID# 458878 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

2We note the infonnation to be released includes social security numbers. Secti on 552.147 of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.147(b). 


