ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 13, 2012

Ms. Sandra Poel

Semior Contracts Paralegal & Public Information Coordinator
Texas Guaranteed Student Loan Corporation

P.O. Box 83100

Round Rock, Texas 78683-3100

OR2012-10904
Dear Ms. Poel:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 458834.

The Texas Guaranteed Student Loan Corporation (“TG”) received a request for certain e-
mail correspondence and telephone records during specified periods.'! You claim the
requested information is not subject to the Act and it does not exist in the manner requested.
Alternatively, you claim the requested information is excepted from disclosure under
sections 552.101 and 552.103 of the Government Code. We have considered your
arguments.

First, we address your assertion the information is not subject to the Act. The Act is
applicable only to “public information.” See id. § 552.021. Section 552.002 of the Act
defines public information as information that is collected, assembled, or maintained under
a law or ordinance or in connection with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the information
or has a right of access to it.

'We note TG sought and received clarification of the request. See Gov’t Code § 552.222(b)
(governmental body may communicate with requestor for purpose of clarifying or narrowing request for
information). See also City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for pubhc
information, the ten-day period to request an attorney general ruling is measured from the date the request 1s
clarified or narrowed).
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Id. § 552.002(a). Virtually all information that i1s in a governmental body's physical
possession constitutes public information that is subject to the Act. /d. § 552.002(a)(1), see
also Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also
encompasses information that a governmental body does not physically possess, if the
information is collected, assembled, or maintained for the governmental body, and the
governmental body owns the information or has a right of access to it. Gov’t Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987).

We understand you to argue the requested information is not subject to the Act because it is
held by Education Assistance Services, Inc. (“EAS”), a separate, for-profit entity established
by TG. You state EAS is a business corporation rather than a state agency or an entity
performing a state function and, thus, is not subject to the Act. However, we note EAS isa
wholly-owned subsidiary of TG. As you acknowledge, this office has determined TG is a
governmental body subject to the Act. Consequently, any information TG possessed at the
time the request for information was received that relates to TG’s official business is subject
to the Act. You state requested records in TG’s possession are held pursuant to a contract
between EAS and TG under which TG provides services for EAS. While you assert TG
“does not actually have possession, custody, or control of the documents, because TG is
providing services to EAS and is not in possession of such documents as a matter of its own
policy or business need,” the provision of services by TG to EAS, TG’s wholly-owned
subsidiary, would be within the official business of TG and, thus, would fall within the Act.
Accordingly, we find the requested information in TG’s possession pursuant to its work with
EAS is subject to the Act.

You also argue the requested information is not available “in an easily accessible format.”
We agree a governmental body is not required to create information that did not exist when
the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990). However, a governmental body
must make a good-faith effort to relate a request to any responsive information that is within
its possession or control. Open Records Decision No. 561 at 8-9 (1990). Additionally, a
governmental body may not refuse to comply with the requirements of the Act on the ground
of administrative inconvenience. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 687 (Tex. 1976); see also Open Records Decision No. 497 at 4 (1988) (fact that
submitting copies for review may be burdensome does not relieve governmental body of its
responsibility to do so). Accordingly, TG may not withhold the information on the sole basis
that the information does not exist in the precise manner it was requested.

Next, we note you have not provided the requested information to this office based on the
provisions of the Family Educational Rights and Privacy Act (“FERPA”), 20U.S.C. § 1232g.
The United States Department of Education Family Policy Compliance Office (the “DOE”)
has informed this office that FERPA does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
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ruling process under the Act.> Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that 1s, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information”). Because our office is prohibited from reviewing these
records to determine whether appropriate redactions under FERPA have been made, we will
not address the applicability of FERPA to any of the requested records. Such determinations
under FERPA must be made by the educational authority in possession of such records. We
will, however, consider the applicability of the claimed exceptions to the requested
information.

Section 552.301 of the Government Code prescribes the procedures that a governmental
body must follow in asking this office to decide whether requested information is excepted
from public disclosure. Pursuant to section 552.301(¢e), a governmental body that receives
arequest for information it wishes to withhold pursuant to one of the exceptions under the
Act is required to submit to this office within fifteen business days of receiving the request
(1) general written comments stating the reasons why the stated exceptions apply that would
allow the information to be withheld, (2) a copy of the written request for information,
(3) a signed statement or sufficient evidence showing the date the governmental body
received the written request, and (4) a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. See Gov’t Code § 552.301(e). As of the date of this ruling, TG has not
submitted the specific information requested or a representative sample of the information
for our review. Accordingly, we conclude TG has failed to comply with the procedural
requirements of section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released. Information that is presumed public
must be released unless a governmental body demonstrates a compelling reason to withhold
the information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 630 (1994). A compelling
reason exists when third-party interests are at stake or when information is confidential under
other law. Open Records Decision No. 150 (1977). Although you claim section 552.103 of
the Government Code, we note this is a discretionary exception that protects a governmental
body’s interests and may be waived. See Gov’t Code § 552.007; Dallas Area Rapid Transit
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5

’A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state. tx.us/open/2006072 Susdoe.pdf.
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(2000) (discretionary exceptions generally). As such, section 552.103 does not make
information confidential and does not provide a compelling reason for non-disclosure.
Accordingly, TG may not withhold any of the requested information under section 552.103
of the Government Code.

You also raise section 552.101 of the Government Code, which can provide a compelling
reason for non-disclosure. However, because you have not submitted a copy or
representative sample of the information at issue for our review, we have no basis for finding
any of the requested information confidential by law. Therefore, we must order TG to
release the information at issue pursuant to section 552.302 of the Government Code. This
ruling does not address the applicability of FERPA to the requested information. Should TG
determine that all or portions of the requested information consist of “‘education records” that
must be withheld under FERPA, TG must dispose of that information in accordance with
FERPA, rather than the Act. If TG believes any of the information 1s confidential under the
Act and may not lawfully be released, you must challenge this ruling in court pursuant to
section 552.324 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attomey General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
11 free at (8%8) 672-6787.

Neal Falgoust
Assistant Attorney Gen
Open Records Division
NF/dls

Ref: ID# 458834

No enclosures

c: Requestor




