
July 17,2012 

Mr. Robert T. Bass 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Allison, Bass & Associates, L.L.P. 
A.O. Watson House 
402 West 12th Street 
Austin, Texas 78701 

Dear Mr. Bass: 

0R2012-11065 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 459275. 

The La Salle County Commissioner, Precinct 3 (the "commissioner's office"), which you 
represent, received a request for fifteen categories of infonnation pertaining to personnel 
policies, including drug policies; employee evaluations; invoice records regarding employee 
safety; personnel actions taken against employees after positive drug test results; infonnation 
pertaining to the assignment of vehicles to employees or staff; infonnation regarding 
reimbursements; records pertaining to specific agreements; drug compliance reports 
submitted to the Texas Department of Transportation; copies of any e-mail addresses used, 
including the official e-mail address used by Commissioner Rene Benavides (the 
"commissioner") as a member of the Commissioner's Court; and the commissioner's Texas 
Open Meetings Act certificate of compliance. You indicate the commissioner's office does 
not have infonnation responsive to eleven categories of the request. 1 You also 
indicate infonnation responsive to three categories of the request has been released to the 
requestor. You claim the submitted infonnation is excepted from disclosure under 
sections 552.101, 552.102, 552.111, and 552.117 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted infonnation. 

You state the submitted infonnation still at issue is responsive to the portion of the request 
that seeks drug compliance reports. However, we note some of the submitted infonnation, 

IThe Act does not require a governmental body to release infonnation that did not exist when it 
received a request or to create responsive infonnation. See Economic Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 60S at 2 (1992), 555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983). 
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which we have marked, is not responsive to the instant request for information because it 
does not consist of drug compliance reports submitted to the Texas Department of 
Transportation. This ruling does not address the public availability of non-responsive 
information, and the commissioner's office is not required to release non-responsive 
information in response to this request. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information other statutes make confidential. 
You claim the responsive information is protected under the Health Insurance Portability and 
Accountability Act of 1996 ("HIP AA"), 42 u .S.C. §§ 132Od-132Od-8. At the direction of 
Congress, the Secretary of Health and Human Services ("HHS") promulgated regulations 
setting privacy standards for medical records, which HHS issued as the Federal Standards 
for Privacy of Individually Identifiable Health Information. See Health Insurance Portability 
and Accountability Act of 1996, 42 U.S.C. § 132Od-2 (Supp. IV 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F .R. 
pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose 
protected health information, except as provided by parts 160 and 164 of the Code ofF ederal 
Regulations. Id. § 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code of Federal 
Regulations provides a covered entity may use or disclose protected health information to 
the extent such use or disclosure is required by law and the use or disclosure complies with, 
and is limited to, the relevant requirements of such law. See id. § 164.512(a)(I). We 
further noted the Act "is a mandate in Texas law that compels Texas governmental bodies 
to disclose information to the public." See ORO 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. We, therefore, held the disclosures under the Act come within 
section 164.512( a). Consequently, the Privacy Rule does not make information confidential 
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); 
ORO 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory 
confidentiality requires express language making information confidential). Because the 
Privacy Rule does not make information that is subject to disclosure under the Act 
confidential, the commissioner's office may not withhold any portion of the responsive 
information on this basis. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
(the "MPA"), subtitle B of title 3 of the Occupations Code. See Occ. Code 
§§ 151.001-168.202. Section 159.002 of the MPA provides in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
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confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(aKc). This office has concluded the protection afforded by section 159.002 
extends only to records created by either a physician or someone under the supervision of a 
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). Any 
release of medical records must be consistent with the purposes for which the governmental 
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 
(1990). Upon review, we find the responsive information is subject to the MPA. 
Accordingly, the responsive information may only be released in accordance with the MP A. 
As our ruling is dispositive, we need not address your remaining arguments against 
disclosure. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/ooenJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Ana Carolina Vieira 
Assistant Attorney General 
Open Records Division 

ACV/tch 
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Ref: ID# 459275 

Ene. Submitted documents 

e: Requestor 
(w/o enclosures) 


