ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 20, 2012

Ms. Donna Piper

Executive Director

Wichita Falls Housing Authority
P.O. Box 544

Wichita Falls, Texas 76307-0544

OR2012-11301
Dear Ms. Piper:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 459498.

The Wichita Falls Housing Authority (the “housing authority’’) received a request from Legal
Aid of NorthWest Texas for seventeen categories of information pertaining to the housing
authority’s (1) processes, policies, programs, services and procedures; (2) handicap
accessible units; (3) waiting lists for a specified period of time; and (4) specific reports,
evaluations, inspections, and plans.! We understand you to claim some of the requested
information is excepted from disclosure under section 552.101 of the Government Code. We
have considered your argument and reviewed the submitted representative sample of
information.’

Initially, we note you have redacted names, addresses, telephone numbers, and social security
numbers from the submitted documents. Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from

'As you have not submitted a copy of the written request for information, we take our description from
your brief.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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public release without the necessity of requesting a decision from this office under the Act.
See Gov’t Code § 552.147(b). However, you do not assert, nor does our review of our
records indicate, the housing authority has been authorized to withhold the remaining
redacted information without seeking a ruling from this office. See id. § 552.301(a);
ORD 673. Because we can discern the nature of the information that has been redacted,
being deprived of this information does not inhibit our ability to make a ruling in this
instance. Nevertheless, be advised that a failure to provide this office with requested
information generally deprives us of the ability to determine whether information may be
withheld and leaves this office with no alternative other than ordering that the redacted
information be released. See Gov’t Code §§ 552.301(e)(1)(D) (governmental body must
provide this office with copy of “specific information requested” or representative
sample), .302.

Next, we must address the housing authority’s procedural obligations under the Act.
Section 552.301 of the Government Code describes the procedural obligations placed on a
governmental body that receives a written request for information it wishes to withhold.
Pursuant to section 552.301(b), a governmental body must ask for the attorney general’s
decision and state the exceptions that apply not later than the tenth business day after the date
of receiving the request. Gov’t Code § 552.301(b). Pursuant to section 552.301(e) of the
Government Code, a governmental body is required to submit to this office within fifteen
business days of receiving the request (1) general written comments stating the reasons why
the stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See Gov’t Code § 552.301(e). As of the date of this letter,
you have not submitted a copy of the written request for information or a signed statement
or sufficient evidence showing the date the housing authority received the written request.
Consequently, we find the housing authority failed to comply with the requirements of
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-81 (Tex. App.—Austin 1990, no
writ); Open Records Decision No. 319 (1982). A compelling reason exists when third-party
interests are at stake or when information is confidential under other law. Open Records
Decision No. 150 (1977). We understand you to claim some of the submitted information
is confidential under section 552.101. Because section 552.101 can provide a compelling
reason to withhold information, we will address the applicability of this section to the
submitted information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
the Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code, which
provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has determined that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). We have also found that when a file is created as the result of a hospital
stay, all the documents in the file relating to diagnosis and treatment constitute
physician-patient communications or “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician.” Open
Records Decision No. 546 (1990). Upon review, we find the information we have marked
constitutes confidential medical records under the MPA and the housing authority must
withhold this information under section 552.101 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. /d. at 681-82. The type of information considered highly intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. /d. at 683. In Open Records Decision No. 318 (1982), this office concluded that the
names and present addresses of former residents of a public housing development were not
protected from disclosure under the common-law right to privacy. See ORD 318. This
office has also found that information contained in a housing grant application regarding an
applicant’s family composition, employment, age, and ethnic origin is not information that
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is ordinarily protected from disclosure under the common-law right to privacy. See Open
Records Decision No. 373 (1983). Likewise, the amounts paid by a housing authority on
behalf of eligible tenants are not protected from disclosure under privacy interests. See Open
Records Decision No. 268 (1981); see also Open Records Decision Nos. 600 at 9-10
(1992), 545 (1990), 489 (1987), 480 (1987). However, this office has found some kinds of
medical information or information indicating disabilities or specific illnesses are generally
highly intimate or embarrassing. See Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations,
and physical handicaps). Upon review, we find the information we have marked is highly
intimate or embarrassing and not of legitimate public concern. Therefore, the housing
authority must withhold the information we have marked pursuant to section 552.101 of the
Government Code in conjunction with common-law privacy. However, we find you have
failed to demonstrate that any of the remaining information is highly intimate or
embarrassing and of no legitimate public concern. Accordingly, the housing authority may
not withhold any of the remaining information on the basis of section 552.101 of the
Government Code in conjunction with common-law privacy.

In summary, the housing authority must withhold the medical records we have marked
pursuant to section 552.101 in conjunction with the MPA, and the information we have
marked pursuant to section 552.101 of the Government Code in conjunction with
common-law privacy. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attomey General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Lauren E. Kleine
Assistant Attorney General
Open Records Division

LEK/dlIs
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