ATTORNEY GENERAL OF TEXAS .
GREG ABBOTT

August 2, 2012

Ms. Jennifer K. Loftin

Royston, Rayzor, Vickery & Williams, LLP
1300 Frost Bank Building

802 North Carancahua

Corpus Christi, Texas 78401-0021

OR2012-12111
Dear Ms. Loftin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 460851 (File No. 46,769).

The Jim Wells County Sheriff’s Office (the “sheriff’s office”), which you represent, received
a request for 1) policies for handling complaints against officers and employees, 2) record
retention policies, 3) copies of complaints against officers and employees since
May 14, 2010, 4) the results of any investigations of those complaints, 5) video and audio
related to a specified incident, and 6) records pertaining to a specified complaint. You state
the sheriff’s office does not have information responsive to the request for record retention
policies.! You state you will release some of the requested information. You claim the
submitted information is excepted from disclosure under sections 552.101, 552.102, 552.108,
552.111, and 552.117 of the Government Code.> We have considered the exceptions you

‘The Act does not require a governmental body to release information that did not exist when it
received a request or to create responsive information. See Ecomomic Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

“Although you raise section 3(a)(11) of the Government Code, we note that section 3(a)(11) was
repealed and codified as section 552.111 of the Act by the Seventy-third Legislature. Therefore, we address
your arguments under section 552.111 of the Government Code. Additionally, although you raise
section 552.024 of the Government Code as an exception to disclosure, we note that this section is not an
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claim and reviewed the submitted representative sample of information.” We have also
received and considered comments from an attorney for the requestor. See Gov’t Code
§ 552.304 (interested party may submit comments explaining why information should or
should not be released).

Initially, we must address the sheriff’s office’s obligations under the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written
request for information it wishes to withhold. Pursuant to section 552.301(b) of the
Government Code, the governmental body must request a ruling from this office and state
the exceptions to disclosure that apply within ten business days after receiving the request.
Gov’tCode § 552.301(b). While you raised section 552.101 of the Government Code within
the ten-business-day time period required by subsection 552.301(b), you did not raise
sections 552.102, 552.108, 552.111, or 552.117 of the Government Code until after the ten-
business-day deadline had passed. Generally, if a governmental body fails to timely raise an
exception, that exception is waived. See generally id. § 552.302; Open Records Decision
No. 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary
exceptions). Sections 552.108 and 552.111 of the Government Code are discretionary
exceptions to disclosure that protect a governmental body’s interests and may be waived.
See Open Records Decision Nos. 470 (1987) (statutory predecessor to section 552.111 is
discretionary exception), 177 (1977) (governmental body may waive statutory predecessor
to section 552.108). In failing to comply with section 552.301(b), the sheriff’s office has
waived its claims under sections 552.108 and 552.111, and may not withhold the submitted
information on the basis of these exceptions. However, you also raise sections 552.102
and 552.117 of the Government Code. Because these exceptions can provide a compelling
reason for non-disclosure, we will consider whether any of the submitted information must
be withheld under sections 552.102 and 552.117. Additionally, we will address your timely
raised arguments under section 552.101 of the Government Code.

Next, we note you have not submitted any policies for handling complaints against officers
and employees. The requestor’s attorney states in his comments to this office that the
requestor has only received a blank personnel complaint form. Thus, if any other
information responsive to this aspect of the request existed when the sheriff’s office received
the instant request, you must release this information to the requestor at this time. See Gov’t

exception to public disclosure under the Act. Rather, this section permits a current or former official or
employee of a governmental body to choose whether to allow public access to certain information relating to
the current or former official or employee that is held by the employing governmental body. See Gov’t Code
§ 552.024. We note section 552.117 of the Government Code is the proper exception to assert.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Code §§ 552.301, .302; see also Open Records Decision No. 664 (2000) (if governmental
body concludes no exceptions apply to requested information, it must release information as
soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision” and
encompasses information made confidential by statute. Gov’t Code § 552.101.
Section 552.101 encompasses common-law privacy, which protects information that is (1)
highly intimate or embarrassing, the publication of which would be highly objectionable to
a reasonable person and (2) not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satisfied. /d. at 681-82. The type of
information considered intimate and embarrassing by the Texas Supreme Court in /ndustrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. /d. at 683; see also Hubert v. Harte-Hanks
Texas Newspapers, Inc., 652 S.W.2d 546 (Tex. App.—Austin 1983, writref’dn.r.e.). You
cite Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), in your
argument against disclosure based on section 552.101 in conjunction with common-law
privacy. In Ellen, the court addressed the applicability of the common-law privacy doctrine
to files of an investigation of sexual harassment. Here, however, the information at issue
does not relate to an investigation of sexual harassment. Because the information does not
concern sexual harassment, we find Ellen is not applicable in this instance. Upon review,
we find no portion of the submitted information is highly intimate or embarrassing and of
no legitimate public concern. Accordingly, the sheriff’s office may not withhold any of the
submitted information under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under
section 552.101, which was discussed above. See Indus. Found., 540 S.W.2d at 685. In
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App.—Austin 1983, writ ref'd nr.e.), the court ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.102(a)
and held its privacy standard differs from the Industrial Foundation test under
section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354
S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability of
section 552.102, and held section 552.102(a) excepts from disclosure the dates of birth of
state employees in the payroll database of the Texas Comptroller of Public Accounts. Id.
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at 348. Upon review, we find the sheniff’s office must withhold the information we have
marked under section 552.102(a) of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). We note a post office box number is not a “home
address” for purposes of section 552.117. Whether a particular item of information 1s
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
information be kept confidential. Therefore, to the extent the individual whose information
is at issue timely requested confidentiality under section 552.024 of the Government Code,
the sheriff’'s office must withhold the information we have marked under
section 552.117(a)(1) of the Government Code. Conversely, to the extent the individual at
issue did not timely request confidentiality under section 552.024, the sheriff’s office may
not withhold the marked information under section 552.117(a)(1).

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2). Accordingly, the
sheriff’s office must withhold the peace officer’s information, which we have marked and
indicated, under section 552.117(a}(2) of the Government Code.

In summary, the sheriff’s office must withhold the information we have marked under
section 552.102 of the Government Code, the information we have marked under
section 552.117(a)(1) of the Government Code if the individual at issue timely requested
confidentiality, and the information we have marked and indicated under
section 552.117(a)(2) of the Government Code. The remaining information must be
released.

‘See Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that purpose of Gov’t
Code § 552.117 is to protect public employees from being harassed at home) (citing House Committee on State
Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State Affairs, Bill Analysis,
H.B. 1976, 69th Leg. (1985)) (emphasis added).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attomey General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Kristi L. Wilkins

Assistant Attorney General
Open Records Division
KLW/ag

Ref: ID# 460851

Enc. Submitted documents

c: Requestor
(w/o enclosures)




