
August 3, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. David M. Bennan 
For the City of Rowlett 
Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
500 North Akard Street 
Dallas, Texas 75201 

Dear Mr. Bennan: 

0R2012-12199 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned lD# 461083. 

The Rowlett Police Department (the "department"), which you represent, received a request 
for infonnation pertaining to a specified internal affairs investigation during a speci fied time 
period. You claim the submitted infonnation is excepted from disclosure under 
sections 552.101, 552.l 03, 552.108, and 552.119 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted infonnation. 

Initially, we note the department did not fully comply with section 552.301 of the 
Government Code. Subsection (b) of section 552.301 requires a governmental body 
requesting an open records ruling from this office to "ask for the attorney general's decision 
and state the exceptions that apply within a reasonable time but not later than the tenth 
business-day after the date of receiving the written request." Gov't Code § 552.301(b). 
While you raised sections 552.101 . 552.108, and 552.119 within the ten-business-day time 
period required by subsection 552.301(b), you did not raise section 552.103 until after the 
ten-business-day deadline had passed. Accordingly, with respect to section 552.103, we 
conclude the department failed to comply with the procedural requirements mandated by 
section 552.301 of the Government Code. 

Pun OfFIC E Box 12548. AUSTll'o . Tf).A~ 78711-2548 TE l ' (512) 463-2100 WIIVIIV .TEXAUTTORNEYGf.NUAL. GOV 

A" £, __ 1 £,.,1.,.0" 0"."."", £""1.,,, . PrUII, •• It R"Jf/,J ,.", 

-
-

-

--



Mr. David M. Bennan - Page 2 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 of the Government Code results in the legal 
presumption the requested infonnation is public and must be released unless a compelling 
reason exists to withhold the information from disclosure. Id. § 552.302; Simmons v. 
Kuzmich, 166 S. W .3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. 
of Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a compelling reason to withhold infonnation exists 
where some other source of law makes the information confidential or where third party 
interests are at stake. Open Records Decision No. 150 at 2 (1977). Section 552.103 of the 
Government Code is a discretionary exception to disclosure that protects 
a governmental body's interest and may be waived. See Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 (1999) (untimely request for 
decision resulted in waiver of discretionary exceptions). Thus, in failing to comply with 
section 552.301 with respect to section 552.103, the department has waived its argument 
under this exception, and may not withhold any information on that basis. However, we will 
address your timely raised arguments under sections 552.101,552.108, and 552.119 of the 
Government Code. 

Section 552.l08(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that did not result in conviction or deferred adjudication. See 
Gov't Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must 
demonstrate the requested information relates to a criminal investigation that has concluded 
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(l)(A) 
(governmental body must provide comments explaining why exceptions raised should apply 
to infonnation requested). In this instance, the submitted information pertains to an internal 
affairs investigation. Section 552.108 is generally not applicable to the records of an internal 
affairs investigation that is purely administrative in nature and that does not involve the 
investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.- Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. 
App.-EI Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable 
to internal investigation that did not result in criminal investigation or prosecution); see also 
Open Records Decision No. 350 at 3-4 (1982). However, you state the submitted 
information relates to a criminal investigation perfonned by the department in a law 
enforcement capacity that did not result in conviction or deferred adjudication. Based on 
these representations and our review, we find section 552.1 08( a )(2) 0 fthe Government Code 
is applicable to the submitted infonnation. 

However, section 552.108 does not except from disclosure basic infonnation about an 
arrested person, an arrest, or a crime. Gov't Code § 552.108(c). Basic infonnation refers to 
the basic front-page infonnation held to be public in Houston Chronic/e. See 531 S.W.2d 
at 186-87. Accordingly, the department must release basic offense and arrest infonnation, 
including a detailed description of the offense, even if the information does not literally 
appear on the front page of an offense or arrest report. See Open Records Decision No. 127 
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(1976) (summarizing types of information considered to be basic information). Thus, with 
the exception of the basic information, the department may withhold the submitted 
information under section 552.108(a)(2) of the Government Code. 1 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopeniindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Cynthia G. Tynan 
Assistant Attorney General 
Open Records Division 

CGT/akg 

Ref: ID# 461083 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

lAs our ruling is dispositive, we need not address your remaining arguments against disclosure. 
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