
August 8, 2012 

Mr. Carey E. Smith 
General Counsel 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Texas Health and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Mr. Carey: 

0R2012-12442 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 461336 (ORR# 20120516-6936). 

The Texas Health and Human Services Commission (the "commission") received a request 
for all documents collected by the commission in response to a specified e-mail. You claim 
the submitted information is excepted from disclosure under sections 552.101 and 552.103 
of the Government Code. Additionally, you state release of the submitted information may 
implicate the proprietary interests of several third parties. I Accordingly, you state, and 
provide documentation showing, you notified the third parties of the request for information 
and of its right to submit arguments to this office as to why the submitted information should 
not be released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 
(1990) (statutory predecessor to section 552.305 permits governmental body to rely on 
interested third party to raise and explain applicability of exception in the Act in certain 
circumstances). We have received comments from Aetna, Amerigroup, Caremark, 

IThe third parties notified pursuant to section 552.305 of the Government Code were Aetna Health, 
Inc. ("Aetna"); Amerigroup Texas, Inc., and Amerigroup Insurance Company (collectively, "Amerigroup"); 
BlueCross BlueShield of Texas; CaremarkPCS Health, L.L.C. ("Caremark"); CHRISTUS Health Plan; 
Community First Health Plans, Inc. ("Community First"); Community Health Choice, Inc. ("Community 
Health"); Cook Children's Health Plan ("Cook"); Driscoll Children's Health Plan ("Driscoll"); EI Paso First 
Health Plan, Inc. ("EI Paso"); Express Scripts, Inc. ("Express"); SHA, L.L.C. d/b/a FirstCare Health Plans 
("FirstCare"); HealthSpring, Inc.; informedRx, Inc. ("IRx"); Molina Healthcare of Texas, Inc. ("Molina"); 
Navitus Health Solutions, LLC ("Navitus"); Dallas County Hospital District d/b/a Parkland Community Health 
Plan ("Parkland"); Scott and White Health Plan ("SWHP"); Sendero Health Plans, Inc. ("Sendero"); Seton 
Health Plan, Inc. ("Seton"); Superior Healthplan, Inc., and Bankers Reserve Life Insurance Company of 
Wisconsin, d/b/a Superior HealthPlan Network (collectively, "Superior"); Texas Children's Health Plan ("Texas 
Children's"); UnitedHealthcare Community Plan of Texas, L.L.C. ("UnitedHealthcare"); and US Script. 
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Community First, Community Health, Cook, El Paso, Express, FirstCare, IRx, Molina, 
Navitus, Parkland, SWHP, Sendero, Seton, Superior, Texas Children's, UnitedHealthcare, 
and US Script. We have considered the submitted arguments and reviewed the submitted 
representative sample of information.2 

-------

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), (c). The governmental body claiming section 552.103 has the 
burden of providing relevant facts and documents sufficient to establish the applicability of 
section 552.103 to the information it seeks to withhold. To meet this burden, the 
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated 
on the date of its receipt of the request for information, and (2) the information at issue is 
related to that litigation. See Univ. o/Tex. Law Sch. v. Tex. Legal Found, 958 S.W.2d 479 
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. 
App.-Houston [1 st Dist.] 1984, writ refd n.r.e.). Both elements of the test must be met in 
order for information to be excepted from disclosure under section 552.103. See Open 
Records Decision No. 551 at 4 (1990). 

You state, and provide documentation showing, prior to the commission's receipt of the 
instant request, several lawsuits were filed and are currently pending against the 
commission.3 We note although one of the lawsuits reached final judgment and was 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 

3you inform us the lawsuits are styled Southwest Pharmacy Solutions, Inc. v. Texas Health and 
Human Services Commission, Cause No. D-I-GN-II-002612, I261h District Court, Travis County, Texas; 
Pharmacy Buying Association, Inc. v. United States Department of Health and Human Services, Civil No. A-
12-CV-0156-SS, United States District Court for the Western District of Texas, Austin Division; Southwest 
Pharmacy Solutions, Inc. v. Texas Health and Human Services Commission, Case No.1: 12-CV -00 142-SS, 
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dismissed prior to the date the commission received the instant request for information, you 
state the plaintiffs in this matter have filed a notice of appeal. Therefore, we agree litigation 
was pending on the date the commission received the present request for information. You 
also state the information at issue pertains to the substance of the claims at issue in the 

-----pending lawsuits-. Based on your representations and our review, we find the submitted 
information is related to the pending litigation. Therefore, we conclude the commission may 
withhold the submitted information under section 552.103 of the Government Code.4 

Generally, however, once information has been obtained by all parties to the litigation though 
discovery or otherwise, no section 552.1 03(a) interest exists with respect to that information. 
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either 
been obtained from or provided to all parties to the pending litigation is not excepted from 
disclosure under section 552.l03(a) and must be disclosed. Further, the applicability of 
section 552.103(a) ends once the litigation has been concluded. See Attorney General 
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982). 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

tJ(vJlL rY/~'tl--
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

United States District Court for the Western District of Texas, Austin Division; and Southwest Pharmacy 
Solutions. Inc. v. Texas Health and Human Services Commission, Cause No. D-I-GN-II-000469, 4191h District 
Court of Travis County, Texas. 

4As our ruling is dispositive, we need not address the remaining submitted arguments against disclosure 
of the submitted information. 
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Ref: ID# 461336 

Enc. Submitted documents 

c: --Requestor 
(w/o enclosures) 

Ms. Patricia McCandless 
Counsel for Superior HealthPlan, Inc. 
Greenberg Traurig, LLP 
300 West 6th Street, Suite 2050 
Austin, Texas 78701 
(w/o enclosures) 

Mr. Carl R. Galant 
Counsel for Amerigroup Texas, Inc. 
McGinnis, Lochridge & Kilgore, L.L.P. 
600 Congress Avenue, Suite 2100 
Austin, Texas 78701 
(w/o enclosures) 

Mr. Robert H. Griffith 
Counsel for CaremarkPCS Health, L.L.C. 
Foley & Lardner, L.L.P. 
321 North Clark Street, Suite 2800 
Chicago, Illinois 60654-5313 
(w/o enclosures) 

Ms. Melissa J. Copeland 
Counsel for Express Scripts, Inc. 
Schmidt & Copeland, L.L.C. 
P.O. Box 11547 
Columbia, South Carolina 29201 
(w/o enclosures) 

Mr. Clifford E. Berman 
General Counsel 
informedRx, Inc. 
2441 Warrenville Road, Suite 610 
Lisle, Illinois 60532 
(w/o enclosures) 
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Mr. John S. Robison 
Counsel for Navitus Health Solutions, L.L.C. 
Quarles & Brady, L.L.P. 
P.O. Box 2113 

-------'Mmlison, Wisconsin53701-2113 
(w/o enclosures) 

Ms. Teresa Jordan 
SVP and General Counsel Operations 
HealthSpring, Inc. 
2900 North Loop West, Suite 1300 
Houston, Texas 77092 
(w/o enclosures) 

Mr. James E. Davis 
Counsel for Molina Healthcare of Texas, Inc. 
Locke Lord L.L.P. 
100 Congress Avenue, Suite 300 
Austin, Texas 78701-2748 
(w/o enclosures) 

Ms. Cheryl Dietz 
Chief Executive Officer 
Superior HealthPlan Network 
2100 South IH-35, Suite 202 
Austin, Texas 78704 
(w/o enclosures) 

Mr. John F. Kapacinskas 
Counsel for United Healthcare Community Plan 
Fulbright & Jaworski, L.L.P. 
2100 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota 55402-2112 
(w/o enclosures) 

Mr. Thome Clark 
Counsel 
Aetna Better Health Texas 
2777 Stemmons Freeway, Suite 300 
Dallas, Texas 74207 
(w/o enclosures) 



Mr. Carey E. Smith - Page 6 

Mr. Duane Goodnight and Ms. Janice Fagen 
BlueCross BlueShield of Texas 
9442 Capital of Texas Highway North, Plaza II, Suite 500 
Austin, Texas 78759-6839 
(w/o en1:losures) 

Ms. Sue Pinzone 
CHRISTUS Health Plan 
100 Northeast Loop 410, Suite 800 
San Antonio, Texas 78216 
(w/o enclosures) 

Mr. Lane A. Greer 
Counsel for Community First Health Plans 
Brown McCarroll 
111 Congress Avenue, Suite 1400 
Austin, Texas 78701-4093 
(w/o enclosures) 

Ms. Nancy Wingstrom 
Senior Vice President of Administration and Legal Affairs 
Community Health Choice, Inc. 
2636 South Loop West, Suite 700 
Houston, Texas 77054 
(w/o enclosures) 

Mr. Robert E. Watkins 
President/Chief Operating Officer 
Cook Children's Health Plan 
801 Seventh Avenue 
Fort Worth, Texas 76104-2796 
(w/o enclosures) 

Ms. Jennifer R. Henderson 
General Counsel 
Driscoll Children's Health Plan 
615 North Upper Broadway, Suite 1621 
Corpus Christi, Texas 78401-0764 
(w/o enclosures) 
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Ms. Carol G. Smallwood 
President and Chief Executive Officer 
EI Paso First Health Plans, Inc. 
P.O. Box 971100 
EI Paso, Texas 79997-1100 
(w/o enclosures) 

Mr. Barry Senterfitt 
Counsel for FirstCare Health Plans 
Greenberg Traurig, LLP 
300 West 6th Street, Suite 2050 
Austin, Texas 78701 
(w/o enclosures) 

Mr. Timothy Babe 
Executive Director 
Parkland 
2777 North Stemmons Freeway, Suite 1750 
Dallas, Texas 75207 
(w/o enclosures) 

Mr. Blake O. Brodersen 
Assistant General Counsel 
Scott & White Health Plan 
1206 West Campus Drive 
Temple, Texas 76502 
(w/o enclosures) 

Mr. David Lamkin 
Sendero Health Plans, Inc. 
2028 East Ben White Boulevard, Suite 510 
Austin, Texas 78741 
(w/o enclosures) 

Ms. Janet Farrer 
Director of Legal Services 
Seton Health Plan 
7715 Chevy Chase Drive, Building IV, Suite 225 
Austin, Texas 78752 
(w/o enclosures) 
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Mr. Christopher M. Born 
President 
Texas Children's Health Plan, Inc. 
P.O. Box 301011 

- rIouston, Texas 77230-:-1011---- -
(w/o enclosures) 


