
August 8, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Leonard V. Schneider 
For City of Huntsville 
Liles Parker, P.L.L.C. 
521 North Sam Houston Parkway E, Suite 120 
Houston, Texas 77060 

Dear Mr. Schneider: 

0R2012-12464 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 461395. 

The City of Huntsville (the "city"), which you represent, received a request for the personnel 
files of eight named police officers. You state the city will redact information as pennitted 
by Open Records Decision No. 670 (200 1 ).1 You claim the submitted information is 
excepted from disclosure under sections 552.101, 552.103, 552.117, 552.119, 552.130, 
552.137, and 552.140 of the Government Code.2 We have considered the exceptions you 
claim and reviewed the submitted representative sample of information. 3 

IOpen Records Decision No. 670 authorizes all governmental bodies to withhold the current and 
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security 
numbers, and family member infonnation of peace officers under section 552.117( a)(2) of the Government 
Code without the necessity of requesting an attorney general decision. ORD 670 at 6. 

:Although you raise section 552.101 of the Government Code in conjunction with section 552.119 of 
the Government Code, section 552.101 does not encompass other sections of the Act. 

3We assume the "representative sample" of infonnation submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent those records contain substantially different types of infonnatlon than those submitted to tlus 

. office. 
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Initially, we note some of the submitted infonnation is subject to section 552.022 of the 
Government Code, which provides in relevant part: 

(a) [T]be following categories ofinfonnation are public infonnation and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(I) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(I). In this instance, the submitted infonnation contains completed 
evaluations that are subject to subsection 552.022( a)(I) and must be released unless they are 
excepted under section 552.108 or made confidential under the Act or other law. Although 
you assert the completed evaluations are excepted from disclosure under section 552.103 of 
the Government Code, this exception is discretionary and does not make infonnation 
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
Gov't Code § 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary 
exceptions generally). Therefore, the city may not withhold the completed evaluations 
subject to section 552.022(a)(I) under section 552.103 of the Governnient Code. However, 
we note sections 552.101, 552.117, 552.119, 552.130, 552.137, and 552.140 of the 
Government Code do make infonnation confidential under the Act. Accordingly, we will 
address the applicability of these sections to the infonnation subject to section 552.022. 

We will next address your arguments under section 552.103 of the Government Code for the 
submitted infonnation not subject to section 552.022. Section 552.103 provides in part: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.l03(a), (c). A governmental body has the burden of providing relevant 
facts and documents sufficient to establish the applicability of section 552.103 to the 
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information it seeks to withhold. To meet this burden, the governmental body must 
demonstrate: (1) litigation was pending or reasonably anticipated on the date of its receipt 
of the request for information and (2) the information at issue is related to that litigation. See 
Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no 
pet.); Heardv. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.). Both elements of the test must be met in order for information to be 
excepted from disclosure under section 552.103. See Open Records Decision No. 551 at 4 
(1990). We note contested cases conducted under the Administrative Procedure Act (the 
"APA''), chapter 2001 of the Government Code, are considered litigation for purposes of 
section 552.103. See Open Records Decision No. 588 at 7 (1991). We further note a 
contested case before the State Office of Administrative Hearings (the "SOAH") is 
considered litigation for the purposes of the AP A. See id. 

You inform us the Huntsville Police Department (the "department") is a party to a contested 
administrative hearing, brought by the requestor, a former employee, before the SOAH, 
Docket No. 407-12-6062, that was pending when the city received the request for 
information. You explain the officers named in the request will serve as witnesses during 
the hearing, have knowledge of the circumstances resulting in the requestor's resignation, 
which is at issue in the hearing, or responded to an inquiry regarding missing evidence 
related to the requestor. Based on your representations and our review, we determine 
litigation was pending on the date the city received the request for information. Furthermore, 
we find the information at issue relates to the pending litigation. Accordingly, we find the 
city may withhold the information at issue under section 552.103 of the Government Code.4 

We note, however, once information has been obtained by all parties to the litigation through 
discovery or otherwise, no section 552.1 03(a) interest exists with respect to that information. 
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been 
obtained from or provided to the opposing party in the pending litigation is not excepted 
from disclosure under section 552.1 03( a), and it must be disclosed. Further, the applicability 
of section SS2.103(a) ends when the litigation has concluded. Attorney General Opinion 
MW-S7S at 2; Open Records Decision Nos. 350 at 3 (1982), 349 at 2. 

Next, we address your arguments against disclosure of the remaining information, which is 
subject to section SS2.022(a)(I) of the Government Code. Section 552.101 of the 
Government Code excepts from disclosure "information considered to be confidential by 
law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This 
section encompasses information protected by other statutes, including section 6103(a) of 
title 26 of the United States Code, which renders tax return information confidential. See 
Attorney General Opinion H-1274 (1978) (tax returns); Open Records Decision Nos. 600 
(1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term "return 
information" as: 

4As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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a taxpayer's identity, the nature, source, or amount of his income, payments, 
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax 
liability, tax withheld, deficiencies, overassessments, or tax payments, ... or 
any other data, received by, recorded by, prepared by, furnished to, or 
collected by the Secretary [of the Treasury] with respect to a return or 
with respect to the determination of the existence, or possible existence, of 
liability ... for any tax, penalty, interest, fine, forfeiture, or other imposition, 
or ofTense[.] 

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term "return infonnation" 
expansively to include any infonnation gathered by the Internal Revenue Service (the "IRS") 
regarding a taxpayer's liability under title 26 of the United States Code. See Chamberlain v. 
Kurtz, 589 F.2d 827, 840-41 (5th Cir. 1979); Mal/as v. Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). The city seeks to withhold 
W-4 fonns under section 6103(a) of title 26 of the United States Code. However, the 
remaining infonnation does not contain W -4 fonns. Furthermore, we find the city has failed 
to demonstrate any portion of the remaining infonnation is subject to section 6103(a) of 
title 26 of the United States Code. Therefore, the city may not withhold any portion of the 
remaining infonnation under section 552.101 of the Government Code in conjunction with 
section 6103(a) of title 26 of the United States Code. 

Section 552.101 of the Government Code also encompasses section 1701.306 of the 
Occupations Code, which makes confidential L-2 Declaration of Medical Condition and L-3 
Declaration of Psychological and Emotional Health fonns required by the Texas Commission 
on Law Enforcement Officer Standards and Education ("TCLEOSE"). Section 1701.306 
provides in part the following: 

(a) [TCLEOSE] may not issue a license to a person unless the person is 
examined by: 

(l) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
blood test or other medical test. 

(b) An agency hiring a person for whom a license is sought shall select the 
examining physician and the examining psychologist or psychiatrist. The 
agency shall prepare a report of each declaration required by Subsection (a) 
and shall maintain a copy of the report on file in a fonnat readily accessible 
to the commission. A declaration is not public infonnation. 
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Occ. Code § 1701.306(a), (b). The remaining information does not contain L-2 or L-3 
declaration forms. Accordingly, section 1701.306 is not applicable to any of the remaining 
information, and the city may not withhold it under section 552.101 of the Government Code 
on that basis. 

Section 552.101 also encompasses section 1701.454 of the Occupations Code, which governs 
the public availability of information submitted TCLEOSE under subchapter J of 
chapter 1701 of the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under [the Act], unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

Id. § 1701.454(a)-(b). Upon review, we find you have not established any of the remaining 
information consists of reports or statements submitted to TCLEOSE under subchapter J of 
chapter 1701. See id. §§ 1701.451(a)(2)(B), 1702.452(b), 1701.454(a). Therefore, the city 
may not withhold any of the remaining information under section 552.101 of the Government 
Code in conjunction with section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides in relevant part: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated 
in writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental 
agency that licenses a polygraph examiner or supervises or 
controls a polygraph examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process of law. 
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(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires infonnation from a polygraph examination 
under this section shall maintain the confidentiality of the infonnation. 

Id. § 1703.306(a)-(b). Upon review, we find none of the remaining infonnationwas acquired 
from a polygraph examination. Therefore, the city may not withhold any of the remaining 
infonnation under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MPA"), subtitle B of title 3 of the Occupations Code. See id. §§ 151.001-168.202. 
Section 159.002 o(the MPA provides, in part: 

(a) A communication between a physician and a patient, relative to or in connection 
with any professional services as a physician to the patient, is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patienCs behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Id. § 159.002(a)-(c). Although you assert some of the remaining infonnation may be 
withheld pursuant to the MP A, we find you have failed to demonstrate how the infonnation 
at issue consists of a physician-patient communication or a record of the identity, diagnosis, 
evaluation, or treatment of a patient that was created or maintained by a physician. See id. 
§ 159.002(a), (b). Accordingly, the city may not withhold any portion of the remaining 
infonnation under section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses chapter 611 of the Health and 
Safety Code, which provides for the confidentiality of records created or maintained by a 
mental health professional. Section 611.002( a) states "[ c ]ommunications between a patient 
and a professional, and records of the identity, diagnosis, evaluation, or treatment of a patient 
that are created or maintained by a professional, are confidential." Health & Safety Code 
§ 611 .002( a). Section 611.00 1 defines a "professionar' as (I) a person authorized to practice 
medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat mental 
or emotional conditions or disorders, or (3) a person the patient reasonably believes is 
authorized, licensed, or certified. Id. § 61 1.001 (b). Upon review, we find you have failed 
to demonstrate any of the remaining infonnation constitutes a mental health record subject 
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to section 611.002. Accordingly, the city may not withhold any information on the basis of 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which makes confidential criminal history record information ("CHRf') generated by 
the National Crime Information Center or by the Texas Crime Information Center. See Gov't 
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI that states obtain from the federal government or other states. Open Records 
Decision No. 565 (1990). The federal regulations allow each state to follow its individual 
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government 
Code deems confidential CHRI that the Department of Public Safety ("DPS'') maintains, 
except that DPS may disseminate this information as provided in chapter 411, subchapter 
F of the Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) 
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for a criminal 
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 411. See 
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal 
justice agency must be withheld under section 552.101 in conjunction with chapter 411, 
subchapter F of the Government Code. Upon review, we find you have not demonstrated 
how any portion of the remaining information consists ofCHRI for purposes of chapter 411 
of the Government Code, and the city may not withhold any information under 
section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
thepublic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. A compilation of an individual's criminal history is highly embarrassing 
information, the publication of which would be highly objectionable to a reasonable person. 
Cf United States Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 
U.S. 749, 764 (1989) (when considering prong regarding individual's privacy interest, court 
recognized distinction between public records found in courthouse files and local police 
stations and compiled summary of information and noted that individual has significant 
privacy interest in compilation of one's criminal history). Furthermore, we find a 
compilation of a private citizen's criminal history is generally not of legitimate concern to 
the pUblic. However, we find you have not demonstrated how any portion of the remaining 
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infonnation is highly intimate or embarrassing and not of legitimate public concern. 
Accordingly, none of the remaining infonnation may be withheld on the basis of 
common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact infonnation, social security number, and family 
member infonnation of a current or fonner official or employee of a governmental body who 
timely requests this infonnation be kept confidential under section 552.024. Gov't 
Code § 552.117(a)(I). Whether a particular item of infonnation is protected by 
section 552.117(a)(l) must be detennined at the time of the governmental body's receipt of 
the request for the infonnation. See Open Records Decision No. 530 at 5 (1989). Thus, 
infonnation may only be withheld under section 552.117(a)(l) on behalf of a current or 
fonner employee who made a request for confidentiality under section 552.024 prior to the 
date of the governmental body's receipt of the request for the infonnation. See Gov't Code 
§ 552.024(b). Infonnation may not be withheld under section 552.117( a)( 1) on behalf of a 
current or fonner employee who did not timely request under section 552.024 the 
infonnation be kept confidential. Upon review, we find no portion of the remaining 
infonnation constitutes the home address and telephone number, emergency contact 
infonnation, social security number, or family member infonnation of a current or fonner 
official or employee of the city. Accordingly, none of the remaining infonnation may be 
withheld under section 552.117(a)(l) of the Government Code. 

You also raise section 552.119 of the Government Code for the remaining infonnation, 
which provides the following: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code 
of Criminal Procedure, the release of which would endanger the life or 
physical safety of the officer, is excepted from [required public disclosure] 
unless: 

(1) the officer is under indictment or charged with an offense by 
infonnation; 

(2) the officer is a party in a civil service hearing or a case in 
arbitration; or 

(3) the photograph is introduced as evidence in a judicial proceeding. 

(b) A photograph excepted from disclosure under Subsection (a) may be 
made public only if the peace officer gives written consent to the disclosure. 

Id. § 552.119. Under section 552.119, a governmental body must demonstrate. if the 
documents do not demonstrate on their face. that release of the photograph would endanger 
the life or physical safety of a peace officer. Upon review, we find that none of the 
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remaining infonnation constitute photographs, the release of which would endanger the life 
or physical safety of the peace officer depicted. Therefore the city may not withhold any of 
the remaining infonnation pursuant to section 552.119 of the Government Code. 

You raise section 552.130 of the Government Code for portions of the remaining 
infonnation. Section 552.130 provides infonnation relating to a motor vehicle operator's 
license, driver's license, motor vehicle title, or registration issued by an agency of this state 
or another state or country is excepted from public release. See id. § 552.130. Upon review, 
we find that none of the remaining infonnation consists of motor vehicle record infonnation. 
Therefore, the city may not withhold any portion of the remaining infonnation under 
section 552.130 of the Government Code. 

You raise section 552.137 of the Government Code for portions of the remaining 
infonnation. Section 552.137 excepts from disclosure "an e-mail address of a member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body" unless the member of the public consents to its release or the e-mail address is of a 
type specifically excluded by subsection (c). Seeid. § 552.137(a)-(c). Upon review, we find 
that none of the remaining infonnation consists of e-mail addresses of members of the 
public. Accordingly, the city may not withhold any portion of the remaining infonnation 
under section 552.137 of the Government Code. 

Section 552.140 of the Government Code provides a military veteran's 00-214 fonn or 
other military discharge record that is first recorded with or that otherwise first comes into 
the possession of a governmental body on or after September 1, 2003, is confidential for a 
period of seventy-five years and may be disclosed only in accordance with section 552.140 
or a court order. See id. § 552. 140(a)-(b). We note that section 552.140 applies to only the 
00-214 fonn itself or other military discharge records and not references to the fonn or 
records. Upon review, we find none of the remaining infonnation consists of the OD-214 
fonn or other military discharge records. Accordingly, the city may not withhold any portion 
of the remaining infonnation under section 552.140 of the Government Code. 

In summary, the city may withhold the infonnation not subject to section 552.022(a)(l) of 
the Government Code under section 552.103 of the Government Code. The city must release 
the infonnation subject to section 552.022(a)(I). 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopeniindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
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information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Cynthia G. Tynan 
Assistant Attorney General 
Open Records Division 

CGT/akg 

Ref: ID# 461395 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


