
August 10, 2012 

Mr. W. Lee Auvenshine 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant Ellis County and District Attorney 
Ellis County and District Attorney's Office 
109 South Jackson 
Waxahachie, Texas 75165 

Dear Mr. Auvenshine: 

0R2012-12594 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 461814. 

The Ennis Police Department (the "department") received a request for information 
pertaining to a named department police officer. You claim the submitted information is 
excepted from disclosure under sections 552.101, 552.102, 552.117, 552.130, and 552.147 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. We have also received and considered comments from the requestor. 
See Gov't Code § 552.304 (interested party may submit comments stating why information 
should or should not be .released). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.1 01 encompasses information protected by federal law, such 
as section 1324a oftide 8 of the United States Code. Section 1324a governs 1-9 forms and 
their related documents. This section provides an 1-9 form and "any information contained 
in or appended to such form, may not be used for purposes other than for enforcement of this 
chapter" and for enforcement of other federal statutes governing crime and criminal 
investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Release of the 
submitted 1-9 form in this instance would be "for purposes other than enforcement" of the 
referenced federal statutes. Accordingly, we conclude the submitted 1-9 form, which we have 
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marked, is confidential pursuant to section 1324a of title 8 of the United States Code and 
must be withheld under section 552.101 of the Government Code. 

Section 552.1 0 1 of the Government Code also encompasses section 6103(a) oftitle 26 of the 
United States Code. Prior decisions of this office have held section 61 03(a) oftitle 26 of the 
United States Code renders federal tax return information confidential. See Attorney General 
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms). 
Section 6103(b) defines the term "return information" as "a taxpayer's identity, the nature, 
source, or amount of his income, payments, receipts, deductions, exemptions, credits, assets, 
liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments ... or any other data, received by, recorded by, prepared by, furnished to, or 
collected by the Secretary [of the Internal Revenue Service] with respect to a return or with 
respect to the determination of the existence, or possible existence, of liability ... for any 
tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C. 
§ 6103(b)(2)(A). Federal courts have construed the term "return information" expansively 
to include any information gathered by the Internal Revenue Service regarding a taxpayer's 
liability under title 26 of the United States Code. See Mal/as v. Kalak, 721 F. Supp 748, 754 
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Thus, the submitted W-4 
form, which we have marked, constitutes tax return information that is confidential under 
section 6103(a) of title 26 of the United States Code and must be withheld under 
section 552.101 of the Government Code. 

The submitted information contains L-3 Declaration of Psychological and Emotional Health 
forms required by the Texas Commission on Law Enforcement Officer Standards and 
Education ("TCLEOSE"). These forms are confidential under section 1701.306 of the 
Occupations Code, which is also encompassed by section 552.101 ofthe Government Code. 
Section 1701.306 provides the following: 

(a) [TCLEOSE] may not issue a license to a person unless the person is 
examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
blood test or other medical test. 

(b) An agency hiring a person for whom a license is sought shall select the 
examining physician and the examining psychologist or psychiatrist. The 
agency shall prepare a report of each declaration required by Subsection (a) 
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and shall maintain a copy of the report on file in a format readily accessible 
to [TCLEOSE]. A declaration is not public information. 

Occ. Code § 1701.306(a)-(b). Therefore, the department must withhold the submitted L-3 
declaration forms, which we have marked, under section 552.101 of the Government Code 
in conjunction with section 1701.306 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. See id. §§ 15l.001-168.202. Section 159.002 of the MPAprovides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). This office has concluded the protection afforded by section 159.002 
extends only to records created by either a physician or someone under the supervision of a 
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). 
Information subject to the MP A includes both medical records and information obtained 
from those medical records. See Occ. Code §§ 159.002, .004; Open Records Decision 
No. 598 (1991). We have further found when a file is created as a result of a hospital stay, 
all the documents in the file referring to diagnosis and treatment constitute physician-patient 
communications or "[ r ]ecords of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that are created or maintained by a physician." Open Records Decision 
No. 546 (1990). 

Upon review, we find a portion of the submitted information, which we have marked, 
constitutes records of the identity, diagnosis, evaluation, or treatment of a patient by a 
physician that were created or are maintained by a physician and information obtained from 
a patient's medical records. Any subsequent release of medical records must be consistent 
with the purposes for which the governmental body obtained the records. See Occ. Code 
§ 159.002(c); Open Records Decision No. 565 at7 (1990). Accordingly, the marked medical 
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records must be withheld under section 552.1 01 of the Government Code in conjunction with 
the MP A, unless the department receives written consent for release of those records that 
complies with sections 159.004 and 159.005 of the MPA. 

Section 552.101 of the Government Code also encompasses chapter 611 of the Health and 
Safety Code. Section 611.002 provides in pertinent part: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as (1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id. § 611.001 (2). Sections 611.004 and 611.0045 
provide for access to mental health records only by certain individuals. See id. 
§§ 611.004, .0045; see also ORD 565. Upon review, we find a portion of the remaining 
information, which we have marked, consists of mental health records that are subject to 
chapter 611 ofthe Health and Safety Code. Accordingly, the department must withhold the 
marked mental health records under section 552.101 of the Government Code in conjunction 
with section 611.002 of the Health and Safety Code. 

We understand you to claim some of the remaining information is subj ect to section 552.101 
of the Government Code in conjunction with common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not of legitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. This office has found personal financial information not 
relating to the financial transaction between an individual and a governmental body is 
excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 600, 545 (1990) (deferred compensation information, participation in 
voluntary investment program, election of optional insurance coverage, mortgage payments, 
assets, bills, and credit history). This office has found financial information relating only to 
an individual ordinarily satisfies the first requirement of the test for common-law privacy. 
See Open Records Decision Nos. 600 (designation of beneficiary of employee' s retirement 
benefits, direct deposit authorization, and forms allowing employee to allocate pretax 
compensation to group insurance, health care or dependent care), 523 (1989). However, 
information concerning financial transactions between an employee and a public employer 



Mr. W. Lee Auvenshine - Page 5 

is generally oflegitimate public interest. Id Upon review, we find the infonnation we have 
marked is highly intimate or embarrassing and not of legitimate public concern. Therefore, 
the department must withhold the infonnation we marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. However, in this instance, we 
find there is a legitimate public interest in portions of the remaining infonnation you have 
marked in the context of the submitted reports. Further, we find you have not demonstrated 
how the remaining infonnation you have marked is highly intimate or embarrassing and not 
of legitimate public concern. Thus, the remaining infonnation may not be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.1 02(a) of the Government Code excepts from disclosure "infonnation in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 ofthe Government Code, which is discussed above. See Indus. Found, 540 
S.W.2d at 685. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, writ refd n.r.e.), the court of appeals ruled the privacy test under 
section 552.1 02(a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.1 02(a), 
and held the privacy standard under section 552.102(a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney 
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The Supreme Court also considered the 
applicability of section 552.1 02(a) and held it excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. See 
id. at 348. Having carefully reviewed the infonnation at issue, we have marked dates of birth 
that must be withheld under section 552.1 02(a) of the Government Code. However, we find 
no portion of the remaining infonnation is subject to section 552.1 02(a) of the Government 
Code, and the department may not withhold any of the remaining infonnation on that basis. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact infonnation, and social security number 
of a peace officer, as well as infonnation that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code. See Gov't Code § 552.117(a)(2). 
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. Accordingly, the department must withhold the infonnation we have 
marked under section 552.117(a)(2) of the Government Code. I However, you have not 
demonstrated how any of the remaining infonnation you marked consists of the home 

'We note a governmental body may withhold a peace officer's home address and telephone number, 
personal cellular telephone and pager numbers, social security number, and family member information under 
section 552.117(a)(2) without requesting a decision from this office. See Open Records Decision No. 670 
(2001); Gov't Code § 552. 147(b). 
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address, telephone number, emergency contact information, social security number, or family 
member information of a peace officer, and the remaining information you marked may not 
be withheld under section 552.117(a)(2).2 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title, or registration issued by an agency 
of this state or another state or country is excepted from public release. See id. § 552.130. 
We note section 552.130 does not protect the state of issuance of a driver's license. 
Accordingly, the department must withhold the motor vehicle record information we have 
marked under section 552.130 of the Government Code. However, you have not 
demonstrated how any of the remaining information you marked consists of motor vehicle 
information, and the department may not withhold any ofthe remaining information under 
section 552.130. 

The remaining documents also include information that is subject to section 552.136 of the 
Government Code.3 Section 552.136 provides, "[n]otwithstanding any other provision of 
[the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552. 136(b); see id. § 552. 136(a) (defining "access device"). This office has determined 
insurance policy numbers are access device numbers for purposes of section 552.136. See 
id. § 552.13 6( a) (defining "access device"). Accordingly, the department must withhold the 
insurance policy identification and group numbers we have marked under section 552.136 
of the Government Code. 

In summary, the department must withhold (1) the marked 1-9 form under section 552.101 
of the Government Code in conjunction with section 1324a of title 8 of the United States 
Code; (2) the marked W-4 form under section 552.101 of the Government Code in 
conjunction with section 6103(a) of title 26 of the United States Code; (3) the marked L-3 
declaration forms under section 552.101 of the Government Code in conjunction with 
section 1701.306 of the Occupations Code; (4) the marked medical records under 
section 552.101 of the Government Code in conjunction with the MPA, unless the 
department receives written consent for release of those records that complies with 
sections 159.004 and 159.005 of the MPA; (5) the marked mental health records under 
section 552.101 of the Government Code in conjunction with section 611.002 ofthe Health 
and Safety Code; (6) the information we marked under section 552.101 of the Government 

2 As our ruling is dispositive with respect to this infonnation, we need not address your remaining 
argument against disclosure of the submitted social security number under section 552.147(b) of the 
Government Code. 

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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Code in conjunction with common-law privacy; (7) the date of birth we marked under 
section 552.1 02(a) of the Government Code; (8) the information we marked under 
section 552.117(a)(2) of the Government Code; (9) the motor vehicle record information we 
marked under section 552.130 of the Government Code; and (10) the insurance policy 
identification and group numbers we have marked under section 552.136 of the Government 
Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at htt.p:llwww.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

Ref: ID# 461814 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


