
August 10, 2012 

Ms. Thao La 
Senior Attorney 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Legal Affairs Department 
Parkland Health and Hospital District 
520 I Harry Hines Boulevard 
Dallas. Texas 75235 

Dear Ms. La: 

0R2012-12598 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 461949. 

The Dallas County Hospital District d/b/a Parkland Health and Hospital System (the 
"district") received a request for (I) transcripts. audio, video and electronic tracking of 
four specified triage phone calls; (2) a list of and contact information for all registered 
nurses ("RN") and clerks that left the Nurse Line during a specified period of time; (3) all 
patient deaths. including the cause of death, that occurred in the Emergency Room within 
a specified period of time; (4) all patient deaths, and transfers, including the cause of death, 
that occurred in the Operating Room within a specified period of time; (5) the results of 
investigations conducted for a specified reason and during a specified period of time; (6) the 
decision and interview results, resumes and qualifications for staff that were promoted and 
who were refused promotion for the Nurse Line during a specified period of time; and (7) 
specified Human Resources policies, and any documents and investigation results of staff 
whose termination status was changed by Human Resources. You state you will release the 
specified Human Resources polices named in category seven of the request. You claim that 
the submitted information is excepted from disclosure under sections 552.101 and 552.103 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. 1 

'We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988).497 (1988). This open records 
letter does not reach. and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Initially, we note you have not submitted infonnation responsive to category six of the 
request or investigation results of staff whose status was changed by Human Resources, in 
category seven of the request. To the extent such information existed and was maintained 
by the district on the date the district received the request for infonnation, we assume it 
has been released. If the district has not released such information, it must do so at this time. 
See Gov't Code § 552.301(a); see also Open Records Decision No. 664 (2000) (if 
governmental body detennines no exceptions apply to requested infonnation, it must release 
information as soon as possible). 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infonnation protected by other statutes, 
such as section 181.006 of the Health & Safety Code. Section 181.006 states that: "[flor a 
covered entity that is a governmental unit, an individual's protected health infonnation: 

(1) includes any infonnation that reflects that an individual received health 
care from the covered entity; and 

(2) is not public infonnation and is not subject to disclosure under [the Act]. 

Health & Safety Code § 181.006. Section 181.001(b)(2) defines "[c]overed entity," in part, 
as "any person who: 

(A) for commercial, financial, or professional gain, monetary fees, or dues, 
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part, 
and with real or constructive knowledge, in the practice of assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected 
health infonnation. The tenn includes a business associate, health care payer, 
governmental unit, infonnation or computer management entity, school, 
health researcher, health care facility, clinic, health care provider, or person 
who maintains an Internet site[.]" 

[d. § 181.001 (b )(2). You infonn us the district operates a hospital that maintains health 
infonnation for the individuals it serves, including infonnation showing that individuals 
received medical care from the district. You assert the infonnation collected, used, and 
stored by the district consists of protected health infonnation. Thus, you claim the district 
is a covered entity for the purposes of section 181.006 of the Health and Safety Code. 

In order to detennine whether the district is a covered entity for the purposes of 
section 181.006 of the Health and Safety Code, we must address whether the district 
engages in the practice of collecting, analyzing, using, evaluating, storing or transmitting 
protected health infonnation. Section 181.001 states that, "[u]nless otherwise defined in 
this chapter, each tenn that is used in this chapter has the meaning assigned by the 
Health Insurance Portability and Accountability Act and Privacy Standards ["HIP AA"]." [d. 
§ 181.001(a). Accordingly, as chapter 181 does not define "protected health infonnation," 
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we tum to HIPAA's deftnition of the tenn. HlPAA defmes "protected health infonnation" 
as individually identiftable health infonnation that is transmitted or maintained in electronic 
media or any other fonn or medium. See 45 C.F .R. § 160.103. HIP AA deftnes "individually 
identiftable health infonnation" as infonnation that is a subset of health infonnation, 
including demographic information collected from an individual, and: 

(1) Is created or received by a health care provider, health plan, employer, or 
health care clearinghouse; and 

(2) Relates to the past, present, or future physical or mental health or 
condition of an individual; the provision of health care to an individual; or the 
past, present, or future payment for the provision of health care to an 
individual; and 

(i) That identiftes the individual; or 

(ii) With respect to which there is a reasonable basis to believe the 
infonnation can be used to identify the individual[.] 

Jd. Further, "health care" is deftned as "care, services, or supplies related to the health of 
an individual." Jd. Some of the infonnation at issue consists of the district's hospital records 
that contain individually identiftable health infonnation for purposes of section 160.103 
of title 45 of the Code of Federal Regulations. Thus, the submitted hospital records in 
Exhibits C3 through C4 and the patient audio recordings in Exhibit Cl contain protected 
health infonnation for purposes of section 181.006 of the Health and Safety Code. 
Therefore, with respect to this infonnation, the district is a health care entity that is in 
the practice of collecting, using, and storing protected health infonnation and, consequently, 
is a covered entity for purposes of section 181.006 of the Health and Safety Code. 
Accordingly, the district must withhold the submitted patient audio recordings in Exhibit C 1 
and Exhibits C3 through C4 under section 552.101 of the Government Code in conjunction 
with section 181.006 of the Health and Safety Code.2 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
(the "MPA"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA 
provides in pan: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is conftdential and 
privileged and may not be disclosed except as provided by this chapter. 

2 As our ruling on this information is dispositive, we need not address your remaining arguments against 
its disclosure. 
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(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Oce. Code § I 59.002(b)-(c). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). This office also has concluded that when a file is created as the result of a 
hospital stay. all of the documents in the file that relate to diagnosis and treatment constitute 
either physician-patient communications or records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). Medical records must be released on receipt of the 
patient's signed, written consent, provided the consent specifies (I) the infonnation to be 
covered by the release, (2) the reasons or purposes for the release, and (3) the person to 
whom the infonnation is to be released. See Occ. Code §§ 159.004, .005. Any subsequent 
release of medical records must be consistent with the purposes for which the governmental 
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 
(1990). Upon review, we find the infonnation we have marked consists of medical records 
that are subject to the MPA. The district must withhold these records under section 552.101 
of the Government Code in conjunction with the MPA, unless the district receives proper 
consent that complies with the MPA.3 See Occ. Code § 159.005. 

Section 552.10 I of the Government Code also encompasses the Americans with Disabilities 
Act of 1990 (the "ADA"), which provides for the confidentiality of certain medical records 
of employees and applicants. Specifically, the ADA provides that infonnation about the 
medical conditions and medical histories of applicants or employees must be (I) collected 
and maintained on separate fonns, (2) kept in separate medical files, and (3) treated as 
a confidential medical record. 29 C.F.R. § 1630.l4(c). In addition, an employer's medical 
examination or inquiry into the ability of an employee to perfonn job-related functions is to 
be treated as a confidential medical record. [d.; see also Open Records Decision No. 641 
(1996). The Equal Employment Opportunity Commission detennined medical infonnation 
for the purposes of the ADA includes "specific infonnation about an individual's 
disability and related functional limitations, as well as, general statements that an individual 
has a disability or that an ADA reasonable accommodation has been provided for a 
particular individual." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to Barry 
Kearney, Associate General Counsel, National Labor Relations Board, 3 (Oct. I, 1997). 
Federal regulations define "disability" for the purposes of the ADA as "( I) a physical or 
mental impainnent that substantially limits one or more of the major life activities of 
the individual; (2) a record of such an impainnent; or (3) being regarded as having such an 

) As our ruling on this infonnation is dispositive, we need not address your remaining arguments against 
its disclosure. 
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impainnent." 29 C.F.R. § 1630.2(g). The regulations further provide that physical or mental 
impainnent means: (I) any physiological disorder, or condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of the following body systems: neurological, 
musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular. 
reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) 
any mental or psychological disorder, such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities. See id. § 1630.2(h). Upon 
review, we find the ADA is applicable to a portion of the submitted infonnation, which we 
have marked. Thus, the district must withhold the infonnation we have marked under 
section 552.10 I of the Government Code in conjunction with the ADA. 

Section 552.103 of the Government Code provides: 

(a) Infonnation is excepted from [required public disclosure) if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.103(a), (c). The governmental body has the burden of providing 
relevant facts and documents to show the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the governmental body received the request 
for infonnation, and (2) the infonnation at issue is related to that litigation. Univ. of Tex. 
Law Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); 
Heardv. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must 
meet both prongs of this test for infonnation to be excepted under section 552.103(a). 

The question of whether litigation is reasonably anticipated must be detennined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. [d. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
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threat to sue the governmental body from an attorney for a potential opposing party .• See 
Open Records Decision No. 555 (1990); see also Open Records Decision No. 518 at 5 
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has 
determined that if an individual publicly threatens to bring suit against a governmental body, 
but does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential 
opposing party has hired an attorney who makes a request for information does not establish 
litigation is reasonably anticipated. See Open Records Decision No. 361 (1983). 

You state that "the requestor is a former [district] employee, who is aggrieved at the 
involuntary termination of her employment[.]" You further state that "[the] requestor's PIA 
request letter also acts as notice that the requestor has probably already filed a complaint with 
the Texas Board of Nursing, or is in the process of doing so, because the request also seeks 
a copy of the responsive information be sent to the Texas Board of Nursing[.]" However, 
you have not demonstrated the requestor has taken any objective steps toward filing suit prior 
to the district's receipt of the request. Upon review, we find you have failed to demonstrate 
the district had a reasonable expectation of litigation on the date it received the request. 
Thus, section 552.103 does not apply, and the district m~y not withhold any of the remaining 
submitted information on that basis. 

In summary, the district must withhold as protected health information the patient 
audio recordings in Exhibit C 1 and the hospital records in Exhibits C3 and C4 under 
section 552.101 of the Government Code in conjunction with section 181.006 of the Health 
and Safety Code. The district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with the MPA, unless the district 
receives proper consent that complies with the MPA. The district must also withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with the ADA. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 

~is office also has concluded that litigation was reasonably anticipated when the potential opposing 
party took the following objective steps toward litigation: filed a complaint with the Equal Employment 
Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who made a demand 
for disputed payments and threatened to sue if the payments were not made promptly, see Open Records 
Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open Records 
Decision No. 288- (1981). 
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infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Je y W. Giles 
Assistant Attorney General 
Open Records Division 

JWGlbs 

Ref: ID# 461949 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


