ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 10, 2012

Ms. Elizabeth M. Provencio

For The City of New Braunfels
Denton, Navarro, Rocha & Bernal
2517 North Main Avenue

San Antonio, Texas 78212-4685

OR2012-12602

Dear Ms. Provencio:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 461982.

The City of New Braunfels (the “city”), which you represent, received a request for
any documents showing any ethics complaints or alleged ethics violations that were filed
within a specified period of time. You claim that the submitted information is excepted
from disclosure under sections 552.101 and 552.103 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.103 provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.
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Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date that the governmental body received the
request for information, and (2) the information at issue is related to that litigation. Univ. of
Tex. Law Sch. v. Tex. Legal Found.,958S.W.2d 479, 481 (Tex. App.—Austin 1997, nopet.);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref'd n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a). The
question of whether litigation is reasonably anticipated must be determined on a case-by-case
basis. See Open Records Decision No. 452 at 4 (1986).

You explain that the complaints submitted as Exhibits D, E, and F are pending before the
city’s Ethics Commission. You assert that matters pending before the Ethics Commission
are pending litigation for the purposes of section 552.103. This office has held for purposes
of section 552.103, “litigation” includes “contested cases” conducted in a quasi-judicial
forum. See Open Records Decision Nos. 474 (1987), 368 (1983), 336 (1982), 301 (1982).
In determining whether an administrative proceeding is conducted in a quasi-judicial forum,
some of the factors this office considers are whether the administrative proceeding provides
for discovery, evidence to be heard, factual questions to be resolved, the making of a record,
and whether the proceeding is an adjudicative forum of first jurisdiction with appellate
review of the resulting decision without a re-adjudication of fact questions. See Open
Records Decision No. 588 (1991).

You have submitted arguments and supporting materials in an attempt to demonstrate
that a hearing before the city’s Ethics Commission is a quasi-judicial proceeding for
purposes of section 552.103. We note, however, the ordinance does not contain provisions
for a discovery process. Furthermore, you acknowledge the ordinance does not provide
for judicial appeal of the Ethics Commission’s decision. We also note the Code of Ethics
does not speak to judicial review. See id. at 4. Upon review, we find you have failed
to demonstrate that a proceeding before the city’s Ethics Commission is a judicial or
quasi-judicial forum. Accordingly, we find that the Ethics Commission proceeding is not
litigation for the purposes of section 5§52.103 and none of the information may be withheld
under that exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by the common-law
informer’s privilege, which has long been recognized by Texas courts. See Aguilar v.
State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the
identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law-enforcement authority, provided that the subject of the information
does not already know the informer’s identity. See Open Records Decision Nos. 515 at 3
(1998), 208 at 1-2 (1978). The privilege protects the identities of individuals who report
violations of statutes to the police or similar law-enforcement agencies, as well as those who
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report violations of statutes with civil or criminal penalties to “administrative officials
having a duty of inspection or of law enforcement within their particular spheres.” See Open
Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at
Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a
violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515
at 4-5 (1988). The privilege excepts the informer’s statement only to the extent necessary
to protect the informer’s identity. See Open Records Decision No. 549 at 5 (1990).

You assert Exhibits D, E, and F must be withheld in their entirety under the common-law
informer’s privilege. You contend release of this information would reveal an informer’s
identity. However, you do not state the information at issue relates to a suspected violation
of the city’s ordinances that carries civil or criminal penalties. Therefore, you have not
established the informer’s privilege applies in this case and no portion of the information at
issue may be withheld under section 552.101 in conjunction with the common-law
informer’s privilege. As you raise no additional exception to disclosure, the submitted
information must be released in its entirety.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag. state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

mw =

Jeffrey W. Giles

Assistant Attorney General
Open Records Division
JWG/bs

Ref: ID# 461982
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