
 
 

 

 

 

 

 
This ruling has been modified by court action. 
The ruling and judgment can be viewed in PDF 

format below. 
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August 14, 2012 

Mr. Warren Ernst 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Chief of the General Counsel Division 
City of Dallas 
1500 Marilla Street, Room 7DN 
Dallas, Texas 75201 

Dear Mr. Ernst: 

0R20 12-12792 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 461910. 

The City of Dallas (the "city") received a request for alljudicial evaluations submitted by city 
prosecutors as part of the judge selection process for a specified time period. You state some 
of the information is being released. You claim the submitted information is excepted from 
disclosure under section 552.111 of the Government Code. We have considered the 
exception you claim and reviewed the submitted representative sample of information. 1 We 
have also received and considered comments submitted by the requestor. See Gov't 
Code § 552.304 (interested party may submit comments stating why information should or 
should not be released). 

IWe assume the "representative sample" of infonnation submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent those records contain substantially different types of infonnation than those submitted to this 
office. 
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The ruling you have requested has been 
amended as a result of litigation and has 
been attached to this document.
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Initially, we note the submitted infonnation is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of infonnation are public infonnation and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108(.] 

Id.§ 552.022(a)(I). The submitted infonnation consists of completed evaluations that are 
subject to subsection 552.022(a)(I). The city must release the completed evaluations 
pursuant to subsection 552.022(a)(I) unless they are excepted from disclosure under 
section 552.108 of the Government Code or are expressly made confidential under the Act 
or other law. See id. You seek to withhold the submitted infonnation under section 552.111 
of the Government Code. However, section 552.111 is a discretionary exception and does 
not make infonnation confidential under the Act. See Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 ( 1999) (waiver of discretionary 
exceptions), 470 at 7 (1987) (governmental body may waive deliberative process privilege 
under statutory predecessor to section 552.111 ). Therefore, no portion of the submitted 
infonnation may be withheld under section 552.111 of the Government Code. However, we 
note some of the submitted information is or may be subject to sections 552.117, 552.130, 
and 552.137 of the Government Code.2 Because these sections make information 
confidential under the Act, we will consider their applicability to the submitted infonnation. 

Section 552.117 of the Government Code excepts from disclosure the home address and 
telephone number, emergency contact information, social security number, and family 
member infonnation of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 of the Government Code. 
Gov't Code § 552. I I 7(a). Whether a particular piece of information is protected by 
section 552.117 must be determined at the time the request for it is made. See Open Records 
Decision No. 530 at 5 (1989). Thus, information may be withheld under 
section 552. I I 7(a)(I) only on behalf of a current or fonner employee who made a request 
for confidentiality under section 552.024 prior to the date of the governmental body's receipt 
of the request for the infonnation. Information may not be withheld under 
section 552. I I 7(a)(I) on behalf of a current or former employee who did not timely request 
under section 552.024 the information be kept confidential. Accordingly, if the individual 

:The Office of the Attorney General will raise mandatory exceptions on behalfof a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 ( 1987), 470 
(1987). 
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whose infonnation is at issue timely requested confidentiality under section 5 52.024, the city 
must withhold the personal infonnation we have marked under section 552.l l 7(a)(l)ofthe 
Government Code. If, however, the individual at issue did not timely elect to keep her 
personal infonnation confidential, her marked personal infonnation may not be withheld 
under section 552. l l 7(a)(l ). 

Section 5 52.130 of the Government Code provides infonnation relating to a motor vehicle 
operator's or driver's license, title, or registration issued by a Texas agency, or an agency of 
another state or country, is excepted from public release. Gov't Code§ 552.130(a)(l), (2). 
Upon review, we find the city must withhold the motor vehicle record infonnation we have 
marked under section 552.130. 

Section 552.137 of the Government Code provides that .. an e-mail address of a member of 
the public that is provided for the purpose of communicating electronically with a 
governmental body is confidential and not subject to disclosure under [the Act]," unless the 
owner of the e-mail address has affirmatively consented to its release or the e-mail address 
is specifically excluded by subsection (c). Id.§ 552.137(a)-(c). Upon review, we find the 
e-mail address we have marked is not of the types specifically excluded by 
section 552.13 7( c) of the Government Code. Accordingly, the city must withhold the e-mail 
address we have marked under section 552.13 7 of the Government Code, unless the owner 
affinnatively consents to disclosure. 3 

In summary, ifthe individual whose infonnation is at issue timely requested confidentiality 
under section 552.024 of the Government Code, the city must withhold the personal 
infonnation we have marked under section 552. l l 7(a)( 1) of the Government Code. The city 
must withhold the infonnation we have marked under section 552.130 of the Government 
Code. The city must withhold the e-mail address we have marked under section 552.13 7 of 
the Government Code, unless the owner affinnatively consents to disclosure. The city must 
release the remaining infonnation pursuant to section 552.022(a)(l) of the Government 
Code. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 

1We note Open Records Decision No. 684 (2009) is a previous detennination authorizing all 
governmental bodies to withhold certain categories of infonnation. including e-mail addresses of members of 
the public under section 552.13 7 of the Government Code. without the necessity of requesting an attorney 
general decision. 
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responsibilities, please visit our website at http://\\''''.oag.statc.tx.us/opcn/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/bhf 

Ref: ID# 461910 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 



Filed in The District Court 
of Travis County, Texas 
~ 

APR 2 1 2016 
At (\ •. t)3 &M. 
Velva L. Price, District Clerk 

CAUSE NO. D-1 -GN-12-002630 

CITY OF DALLAS. 

Plaintiff, 
v. 

GREG ABBOIT, AITORNEY 
GENERAL OF TEXAS, 

.Defendant 

§ 
§ 
§ 
§ 
§ 
§ 
s s 
§ 
§ 

~ TIIB DISTRICT COURT OF 

OF TRAVIS COUNTY, TEXAS 

345TII JUDICIAL DISTRICT 

AGREED FINAL JUDGMENT 

This cause is an action under the Pablic Infonnation.Act (PIA), Tex. Gov't Code Ch. 552, 

in which the City of Dallas (the City). sought to withhold certain information from public 

disclosure. All matters in con1roversy between Plaintiff: the City, and Defendant, Ken Pa.xton1, 

Attorney General O'f Texas (Attorney General), arising out of this lawsuit have been resolved by 

settlement, a copy of which is attached h.ereto as Exhibit '~A''• and the parties agree to the entry 

and filing of an Agi'eed Final Judgment . 

Texas Government Code section 552.J25(d) requires the Court to allow a requestor a 

reasonable period of time to intervene after notice is attempted by the Attorney General. The 

Attorney General represents to the Court that, in complianc.e with Tex. Gov't Code§ 552.325(c), 

the Attomey Genera) sent a certified letter to the requestor, Mr. Steve Thompso~ on 

lfu .... ~ ... ((....,...h....._ __ C" __ • 2016, informing him of the setting of this matter on the uncontested 

docket. The requesror was informed of the parties' agreement that the City of Dallas must withhold 

the dates of birth from the information at issue. The requestor was also infonned of his right to 

intervene in the suit to contest the withholding of this information. A copy of the certified mail 

rec.eipt is attached to this motion. The requeslor has not filed a motion to intervene: 

1 Because Grei Abbott wes sued solely in his official capacir:y, K.en Paxton is now the proper defen&rot in this 
lawsuit. 



After considering the agreement of the parties and the law, the Court is of the opinion that 

entry of an agreed final judgment is appropriate, djsposing of all cJaims between these parties. 

IT lS THEREFORE ADfuTIGED. ORDERED AND DECLARED THAT: 

L The City and the Attorney General have agreed that in accordance with the PIA and under 

the facts presented, the dates of birth are confidential pursuant to the court of appeals' decision in 

Paxton v. City of Dallas, No. 03-13-00546~CV, 2015 WL 3394061 (Tex. App.-,Austin 'May 22, 

2015, pet. denied) (mem. op.). The City agrees to release the information wiili the ·dates of birth 

redacted, in addition to the redactions allowed by Jetter ruling OR2012-12792. 

2. All court cost and attorney fees are taxed against the parties incurring the same; 

3. All relief not ex pres.sly gI3I1.ted is denied; and 

4. This Agreed Final Judgment :finally disposes of all claims that are the subject of this lawsuit 

between the City of Dallas and the Attorney General and is a final judgment 

SlGNED the~ day of A:pri \ , 2016. 

~~~ 

Agreed Final Judgment 
Cause No. D+GN~12-002630 

Page2 of3 



KIMBERLY FUCHS 
State Bar No. 24-0441 
Chief. Open Records Litigation 
Administrative Law Division 
P.O. Box 12548, Capitol Station 
Austin, Te.."'{as 78711-2548 
Telephone: (512) 475-4195 
Facsimile; (512) 320-0167 
Kimberly.Fuchs@texasattor.oeygeneral.gov 

Attorney for Defendant, Kin Paxton 

I 

xs;;#YWO--Q--r; ( -~· =---
(~so 
5 ate Bar No. 16017700 
Assistant City Attorney 
Office of the City Attorney 
1500 Marilla Street, Room 7BN 
Dallas, TX 75201 
Telephone: (214) 670-3519 
Facsimile: (214) 670-0622 
J ames.Pinson@dallascityhall.com 

Attorney for the CiJy of Dallas 

Agreed Final Judgment 
Cause No. D-1-G.N ·1:roo2630 





CAUSE NO. D-l .. GN-12-002630 

CITY OF DALLAS, 

Plaintiff, 
v. 

GREG ABBOTT, ATTORNEY 
GENERAL OF TEXAS, 

Defondant. 

IN THE DISTRICT COURT OF § 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

OF TRAVIS COUNTY. TEXAS 

3451H JUDICIAL DISTRICT 
. § 

SETTLEl\tENT AGREEMENT 

This Settlement Agreement (Agreement) is made by and between the City of Dallas ("the 
' 

City") and Ken Paxton, l Attorney General of Texas ("the Attorney General"), in bis official 

capacity. This Agreement is made on the tenns set forth below. 

Background 

On May 21,, 2012, the City received a request for information under the Public Infonnation 

Act ("PIA") from Steve Thompson of the Dallas Morning News for judicial evaluations submitted 

by the City's prosecutors. The City asked for an open records ruling from the Attorney Gen~ral, 

pursuant to Texas Government Code section 552.30L The City submitted comments. to· the 

Attorney General, asserting, in p~nenr part, that the information was confidential pucsuant to 

section 552.117 of the Texas Government Code. 

In Letter Ruling OR2012-12792, ·the Open Records Division of the Attorney General 

(ORD) ruled that because the information constituted completed evaluations, Texas Government 

Code section 552.022 applied and section 552. l 17 could not be asserted. 

The City disputed the ruling and filed the above styled and captioned lawsuit to preserve 

I Because Greg Abbott was sueil in bis official capacity only, Ken Paxton is now the proper defendant. 

SETTl.EMENT AGREEMENT 
Cause No. D- l-GV-1 l -002630 



its rights under 1he PIA, also asserting that dates of birth of members of the public mwt be redacted 

under Texas Government Code 552.101 in conjunction with common-law privacy. 

Siace that time~ the City has agreed to release the judicial evaluations with the dates of 

bi1th redacted. 

In Paxton "· City of DallCJ.f, the Third Cowt of Appeals determined lhat dates of birth of 

members of the public are confidential under Texas Govenunent Gode section 552.101 in 

conjunction Vtit:h common-law privacy. No. 03-I3..00546..CV1 2015 WL 3394061 (Tex. App.-

Austin May 22, 2015, pet. deniod) (mem. op.). 

Texas Government Code section 552.325(c) allows th~ Attorney General to enter int-0 

settlement wider which information at issue in a lawsuit may be withheld. The parties wish to 

resolve tbis matter without further litigation. 

T<rrms 

For good and sufficient consideration. the receipt of which is acknowledged, the parties to 

this Agreement agree and stipulate that 

1. The City and the Attorney General have agreed that in accordance with the PIA and 

under the facts presented, the dates of birth are confidential pursuant to the court of appeals' 

decision in Paxton v. City of Dallas, No. 03·13-00546-CV> 2015 WL 3394061 (Tex. App.-Austin 

May 22, 2015, pet denied) (mem. op.). The City agrees. to release the informatioD. with the dates 

of birth redacted. in addition to the redactions allowed by letter ruling OR2012Ml2792. 

2. The City and the Attorney General agree to the entry of an agreed final judgment, 

the form of which has been approved by each party's attorney. The agreed final judgment '\\ill be 
. 

presented to the court for approval. on the uncontested dock.et, with at least l 5 days p.rior notice to 

the requestor. 

S61"TLEME!lfl' AGREEMENT 
Cause 'No. l).1-GN-12--002630 

2 



3. The Attorney Genera:I agrees that he wiJl also notify the requestor, as required by 

Tux. GoV'T CODE § 552.325( c), of the proposed settlement and of his right to intervene to contest 

the City's right to withhold the infonnation. 

4. A final judgment entered in this lawsuit after a requestor intervenes prevails over 

this Agreement to the extent of any conflict. 

5. Each party to th.is Agreement will bear their own costs, including attorney fees 

· relating to this litigation. 

6. The tenns of this Agreement are contractual and not mere recitals, and the 

agreements contained herein and the mutual consideration transferred is to compromise disputed 

claims fully, and nothing in this Agreement shall be construed. as an admission of fault or liability~ 

all fault and liability being expressly denied by all p(}J'ties to this Agreement. 

7. The City warrants that its undersigned representative is duly authorized to execute 

this Agreeme11t on its behalf and that its representative has read this Agreement and fully 

understands it to be a compromise and seltlement and release of all claims that the City has against 

the A:ttomey General arising out of the matters described in this Agreement 

8. The Attorney General warrants that his undersigned representative .fa duly 

authorized to execute this Agreement on behalf of the Attorney General and his representative has 

read this Agreement and fully understands it to be a compromise and settlemerit and release of all 

claims i:bat th.e Attorney General has against the City arising out of the matters descnoed in this 

Agreement. 

9. 1bis Agreement shall become effective, and be deemed to have been executed, on 
. 

the date on which the last of the undersigned parties sign this Agreemenl 

SElTLEMENl' AGREEMENT 
Cause No. D·l-GN-12-00'2630 
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~~'I~ l .~SON I;:/ 

State Bar No. 16017700 
Assistant City Attorney 
Office of the City Attorney 
1500 Marilla Srreei, Room 7BN 
Dallas, TX75201 
Telephone: (214) 610..3519 
Facsimile: (214) 670-0622 
J aines.Pinson@dallascityhall.com 

SEJTl.E.MENT ACRE.EM.ENT 
Cause Ne. D· 1-GN-l2-002630 

DMBE~ 
State Bar No. 24044140 
Assistant Attorney General, 
Administrative Law Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
Telephone: (512) 475-4195 
Facsimile: (5l2) 320-0167 
Kimberly.Fuchs@texasattomeyizeneral.gov 

4 
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