
August 28,2012 

Ms. Michelle M. Kretz 
Assistant City Attorney 
City of Fort Worth 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

1000 Throckmorton Street, 3rd Floor 
Fort Worth, Texas 76102 

Dear Ms. Kretz: 

0R2012-13566 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 463485 (PIR No. W017658). 

The City of Fort Worth (the "city") received a request for the city's file pertaining to a 
specified death. You indicate you will redact information as permitted by 
sections 552.136(c) and 552.147(b) of the Government Code and Open Records Decision 
No. 670 (2001).1 You claim the submitted information is excepted from disclosure under 

I Section 552.136 authorizes a governmental body to redact, without the necessity of requesting a 
decision from this office, access device numbers subject to section 552.136(b). See Gov't Code § 552.136(c); 
see a/so id. § 552.136(d)-(e) (requestor may appeal governmental body's decision to withhold information 
under section 552. 136(c) to attorney general and governmental body withholding information pursuant to 
section 552. 136(c) must provide certain notice to requestor). Section 552.147(b) authorizes a governmental 
body to redact a living person's social security number from public release withoutthe necessity of requesting 
an attorney general decision under the Act. See id § 552.147(b). Open Records Decision No. 670 authorizes 
alI governmental bodies to withhold the current and former home addresses and telephone numbers, personal 
celIular telephone and pager numbers, social security numbers, and family member information of peace 
officers under section 552.1 17(a)(2) of the Government Code without the necessity of requesting an attorney 
general decision. 
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sections 552.101,552.103, and 552.130 of the Government Code.2 We have considered the 
claimed exceptions and reviewed the submitted information. 

We first note the submitted information includes a custodial death report. Article 49.18(b) 
of the Code of Criminal Procedure provides that with the exception of any portion of the 
custodial death report the Office of the Attorney General ("OAG") determines is privileged, 
the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b). The format of 
the report was revised in May 2006 and now consists of four pages and an attached summary 
of how the death occurred. The OAG has determined the four-page report and summary must 
be released to the public but any other documents submitted with the revised report are 
confidential under article 49.18(b). Therefore, the city must release the custodial death 
report, pages 120-122 of Exhibit Cl, pursuant to article 49.18(b) of the Code of Criminal 
Procedure. 

We next note the remaining information consists of a completed investigation subject to 
section 552.022 of the Government Code. Section 552.022(a)(I) provides for the required 
public disclosure of "a completed report, audit, evaluation, or investigation made of, for, or 
by a governmental body," unless it is excepted by section 552.108 of the Government Code 
or "made confidential under [the Act] or other law[.]" Gov't Code § 552.022(a)(l). 
Although you raise section 552.103 ofthe Government Code for the submitted information, 
this is a discretionary exception to disclosure that may be waived and does not make 
information confidential under the Act. See id § 552.007; Dallas Area Rapid Transit v. 
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 
(2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions), 473 (1987) (section 552.103 may be waived). As such, section 552.103 does 
not make information confidential for the purposes of section 552.022(a)(I), and the 
submitted information may not be withheld on that basis. However, as sections 552.101 
and 552.130 do make information confidential for purposes of section 552.022, we will 
address your arguments under those exceptions. 

We next note the submitted information contains information that may be subject to Open 
Records Letter Nos. 2011-15641 (2011) and 2011-15956 (2011), which are previous 
determinations issued to the city authorizing the city to withhold the originating telephone 
numbers and addresses, respectively, of 9-1-1 callers furnished to the city by a service 
supplier established in accordance with chapter 772 of the Health and Safety Code under 
section 552.101 of the Government Code in conjunction with section 772.218 of the Health 
and Safety Code, without requesting a decision from this office. See Open Records Decision 
No. 673 (2001) (listing elements of second type of previous determination under 
section 552.301 (a) of the Government Code). Therefore, to the extentthe telephone numbers 

2 Although you do not explicitly raise section 552.130, we understand from your markings that you are 
raising those exceptions. 



Ms. Michelle M. Kretz - Page 3 

and addresses of 9-1-1 callers in the submitted information were supplied to the city by a 
service supplier that was established in accordance with chapter 772 of the Health and Safety 
Code, the city must withhold that information in accordance with Open Records Letter 
Nos. 2011-15641 and 2011-15956. 

We now turn to your arguments against disclosure of the remammg information. 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information made confidential by other 
statutes, such as of article 49.25 of the Code of Criminal Procedure, which provides as 
follows: 

The medical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall issue a death certificate. . .. The records are subject to required public 
disclosure in accordance with [the Act], except that a photograph or x-ray of 
a body taken during an autopsy is excepted from required public disclosure 
in accordance with [the Act], but is subject to disclosure: 

(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 11. You assert Exhibit C4 consists of autopsy photographs. 
However, we note these photos were taken by police officers in the course of the 
investigation, and you do not explain how these photos are otherwise part of an official 
autopsy. Therefore, you have not established Exhibit C4 is confidential under section 11 of 
article 49.25 of the Code of Criminal Procedure, and the city may not withhold it under 
section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which pertains to criminal history record information ("CHRI") generated by the 
National Crime Information Center or by the Texas Crime Information Center. See Gov't 
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release 
ofCHRI states obtain from the federal government or other states. Open Records Decision 
No. 565 (1990). The federal regulations allow each state to follow its individual laws with 
respect to the CHRI it generates. See id. Section 411-.083 of the Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(l) and 411.089(a) 
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may 
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not release CHRl except to another criminal justice agency for a criminal justice purpose. Id. 
§ 411.089(b)(I). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRl from DPS or another criminal justice agency; however, those entities may 
not release CHRl except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Similarly, any CHRl obtained from DPS or any other criminal justice agency must be 
withheld under section 552.10 I in conjunction with chapter 411, subchapter F of the 
Government Code. We note section 411.083 does not apply to active warrant information 
or other information relating to one's current involvement with the criminal justice system. 
See id. § 411.081(b) (police department allowed to disclose information pertaining to 
person's current involvement in the criminal justice system). Upon review, we find the 
information you have marked is not CHRl for purposes of chapter 411 of the Government 
Code, and it may not be withheld under section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses the common-law right to 
privacy, which protects information ifit (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 
S. W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be met. Id at 681-82. Common-law privacy protects the types 
of information held to be intimate or embarrassing in Industrial Foundation. See id. at 683 
(information relating to sexual assault, pregnancy, mental or physical abuse in workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs). Additionally, this office has found some kinds of medical 
information or information indicating disabilities or specific illnesses are generally highly 
intimate or embarrassing. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). However, we note the common-law right to privacy is a personal right 
that "terminates upon the death of the person whose privacy is invaded." Moore v. Charles 
B. Pierce Film Enters. , 589 S.W.2d489,491 (Tex. App.-Texarkana 1979, writrefdn.r.e.); 
see also Attorney General Opinions JM-229 (1984) ("the right of privacy lapses upon 
death"), H-917 (1976) ("We are ... of the opinion that the Texas courts would follow the 
almost uniform rule of other jurisdictions that the right of privacy lapses upon death. "); Open 
Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). Thus, information 
pertaining solely to a deceased individual may not be withheld under section 552.10 I of the 
Government Code in conjunction with common-law privacy. Upon review, we find the 
information we have marked is highly intimate or embarrassing and of no legitimate public 
interest. Therefore, the city must withhold the marked information under section 552.101 
in conjunction with common-law privacy. 

Section 552.130 of the Government Code excepts from disclosure information that relates 
to a motor vehicle operator's or driver's license, title, or registration issued by an agency of 
this state or another state or country. Gov't Code § 552.130(a)(1)-(2). Therefore, the city 
must generally withhold the information you have marked, and the additional information 
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we have marked, under section 552.130. However, we note a portion of the information we 
have marked pertains to a vehicle that belonged to the deceased. The purpose of 
section 552.130 is to protect the privacy interests of individuals. As noted, the right of 
privacy lapses at death; therefore, motor vehicle record information that pertains solely to 
deceased individuals may not be withheld under section 552.130. See Moore, 589 
S.W.2d '489; see also Attorney General Opinions JM-229, H-917; ORD 272. If a living 
person owns an interest in the deceased individual's vehicle, the city must withhold the 
information pertaining to this vehicle under section 552.130. If no living person owns an 
interest in the vehicle at issue, the city may not withhold the marked motor vehicle record 
information pertaining to this vehicle under section 552.130. However, we further note that 
if the requestor owns the vehicle at issue, she has a right of access under section 552.023 to 
information pertaining to this vehicle, and such information may not be withheld under 
section 552.130 of the Government Code. See Gov't Code § 552.023(a) (person or a 
person's authorized representative has special right of access, beyond the right of general 
public, to information held by a governmental body that relates to person and is protected 
from public disclosure by laws intended to protect person's privacy interests); Open Records 
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests 
information concerning himself). Therefore, information pertaining to the deceased's vehicle 
may be withhold under section 552.130 only if it is owned by a living person other than the 
requestor. 

In summary, to the extent the telephone numbers and addresses of 9-1-1 callers in the 
submitted information were supplied to the city by a service supplier that was established in 
accordance with chapter 772 of the Health and Safety Code, the city must withhold that 
information in accordance with Open Records Letter Nos. 2011-15641 and 2011-15956. The 
city must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. The city must generally 
withhold the information you have marked, and the additional information we have marked, 
under section 552.130 of the Government Code. However, the information pertaining to the 
vehicle owned by the deceased may be withheld under section 552.130 only if a living person 
other than the requestor owns the vehicle at issue. The remaining information must be 
released.3 

lWe note the requestor has a special right of access to some of the information being released. See 
id. § 552.023(a) (person or person's authorized representative has special right of access, beyond right of 
general public, to information held by governmental body that relates to person and is protected from public 
disclosure by laws intended to protect person's privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individuals request information concerning themselves). Therefore, if 
the city receives another request for this particular information from a different requestor without such a right 
of access, then the city must again seek a ruling from this office. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHB/som 

Ref: ID# 463485 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


