GREG ABBOTT

August 28, 2012

Ms. Sharon Alexander

Associate General Counsel

Texas Department of Transportation
125 East 11" Street

Austin, Texas 78701-2483

OR2012-13599
Dear Ms. Alexander:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 463437.

The Texas Department of Transportation (the “department”) received a request for three
categories of information pertaining to a specified project: (1) all statements or lien waivers
purportedly signed by a named company’s employees addressing payments of wages or other
monies; (2) specified employment or other hiring paperwork purportedly signed by a named
individual; and (3) certified payroll documents, including affidavits of truthfulness, and
canceled payroll checks from a specified time period. You inform us that the department has
released the information responsive to category one of the request. You also inform us that
the department does not have any information responsive to category two and some of the
information requested in category three.' In addition, you inform us that the release of the
submitted information may implicate the proprietary interests of Bartlett Cocke and BoMax

'We not the Act does not require a governmental body to release information that did not exist when
it received a request, create responsive information, or obtain information that is not held by the governmental
body or on its behalf. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 534 at 2-3 (1989), 518
at 3 (1989), 452 at 3 (1986), and 362 at 2 (1983).
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Contractors, L.L.C. (collectively, the “third parties”). Accordingly, you notified the third
parties of the request for information and of their right to submit arguments to this office as
to why the submitted information should not be released. See Gov’t Code § 552.305(d); see
also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in Act in certain circumstances). We have reviewed the submitted information.
We have also considered comments submitted by an attorney representing the requestor’s
company. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why information relating to that party should be withheld from public disclosure.
See id. § 552.305(d)(2)(B). As of the date of this letter, the third parties have not submitted
comments to this office explaining why any of the submitted information should not be
released. Therefore, we have no basis to conclude the third parties have a protected
proprietary interest in this information. See id. § 552.110; Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, that release of
requested information would cause that party substantial competitive harm), 552 at 5 (1990)
(party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the department may not withhold any portion of the submitted information
based upon the proprietary interests of the third parties.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”> Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. /d. at 681-82. Prior decisions of this office have determined
personal financial information not related to a transaction between an individual and a
governmental body generally meets the first prong of the common-law privacy test. See
Open Records Decision No. 600 (1992). However, whether financial information is subject
to a legitimate public interest and, therefore, not protected by common-law privacy must be
determined on a case-by-case basis. See Open Records Decision No. 373 (1983).

The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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You inform us that the requestor seeks information regarding certified payroll records of
contractors that are engaged in work on public works projects. Chapter 2258 of the
Government Code is applicable to prevailing wage rates for public works projects.
Section 2258.021(a) provides that workers, laborers, or mechanics employed by or on behalf
of the state or a political subdivision of the state shall be paid “[n]ot less than the general
prevailing rate of per diem wages for work of a similar character in the locality in which the
work is performed[.]” Gov’t Code § 2258.021(a). Section 2258.024 requires the contractor
and each subcontractor to keep a record of the name and occupation of each worker and the
actual per diem wages paid to each worker employed on the project. See id. § 2258.024(a).
Section 2258.024 also provides that this record “shall be open at all reasonable hours to
inspection by the officers and agents of the public body.” Id. § 2258.024(b); see also
id. § 2258.058 (criminal penalty for violation of section 2258.024).

We note the submitted information, which consists of certified payroll documents, pertains
solely to transactions between the contractors and their employees. You state this
information was obtained for a wage rate investigation. Therefore, based on these facts, we
conclude there is no legitimate public interest in release of the submitted information at this
time, and the department must withhold this information under section 552.101 of the
Government Code in conjunction with common-law privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

= o=

Kenneth Leland Conyer
Assistant Attorney General
Open Records Division

KLC/bhf
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Ref:

Enc.

ID# 463437
Submitted documents

Requestor
(w/o enclosures)

Mr. Ronnie Ragland

BoMax Contractors, LLC

6448 Highway 290 East, Suite F-113
Austin, Texas 78723

(w/o enclosures)

Mr. John Dunn

Bartlett Cocke

2550 South [h-35, Suite 100
Austin, Texas 78704

(w/o enclosures)




