
August 28, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Erin A. Higginbotham 
Counsel for the City of Missouri City 
Denton, Navarro, Rocha & Bernal, P.C. 
2500 West William Cannon, Suite 609 
Austin, Texas 78745 

Dear Ms. Higginbotham: 

0R2012-13615 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 463307. 

The City of Missouri City and the Missouri City Police Department (collectively, the "city"), 
which you represent, recei ved two requests from the same requestor for the city's appeal and 
grievance policies as well as three categories of infonnation pertaining to the requestor's 
client. You claim the submitted infonnation is excepted from disclosure under 
sections 552.1 01,552.102,552.103,552.108,552.117,552.1175,552.140, and 552.152 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted infonnation. We have also considered comments submitted by the requestor. See 
Gov't Code § 552.304 (interested party may submit comments stating why infonnation 
should or should not be released). 

We first note the submitted infonnation contains the requestor's client's W -4 fonn. 
Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory. or by judicial decision." Gov't 
Code § 552.101. This exception encompasses infonnation that other statutes make 
confidential, such as section 61 03(a) of title 26 of the United States Code, which renders tax 
return infonnation confidential. See Attorney General Opinion H-1274 (1978) (tax returns); 
Open Records Decision Nos. 600 (1992) (W-4 fonns), 226 (1979) (W-2 fonns). 
Section 61 03(b) defines the tenn "return infonnation" as: 
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a taxpayer's identity, the nature, source. or amount of his income, payments, 
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax 
liability, tax withheld, deficiencies, overassessments, or tax payments ... or 
any other data, received by. recorded by, prepared by, furnished to, or 
collected by the Secretary [of the Internal Revenue Service] with respect to 
a return or with respect to the determination of the existence, or possible 
existence, of liability ... for any tax, penalty, interest, fine, forfeiture, or 
other imposition, or otTense[.] 

26 U.S.C. § 6103(b)(2)(A). Federdl courts have construed the term "return information" 
expansively to include any information gathered by the Internal Revenue Service (the "IRS") 
regarding a taxpayer's liability under title 26 of the United States Code. See Chamberlain v. 
Kurtz, 589 F.2d 827, 840-41 (5th Cir. 1979); Mal/as v. Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). As a federal law, 
section 6103(a) preempts any conflicting state provisions. See Equal Employment 
Opportunity Comm 'n, 905 F. Supp. at 382. Thus. the submitted W-4 from is generally 
confidential under section 552.101 of the Government Code in conjunction with federal law . 

However, subsections (c) and (e) of section 6103 are exceptions to the confidentiality 
provisions of section 61 03( a) and provide for disclosure of tax information to the taxpayer 
or the taxpayer's designee. See 26 U.S.C. § 6103(c),(e)(I)(A)(iHtax return information may 
be disclosed to taxpayer), (e)(7) (information may be disclosed to any person authorized by 
subsection( e) to obtain such information if Secretary of Treasury determines such disclosure 
would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113 (D.C. 
Cir. 1998) (section 6103 represents exclusive statutory route for taxpayer to· gain access to 
own return information and overrides individual's right of access under the federal Freedom 
of Information Act). As noted, the W-4 form belongs to requestor's client. Therefore, 
pursuant to section 6103(c) of title 26 of the United States Code, the city must release the 
submitted W -4 form, which we have marked, to this requestor pursuant to section 6103 of 
title 26 of the United States Code. 

Next, we note the submitted information contains the fingerprints of the requestor's client. 
Access to fingerprint information is governed by sections 560.001, 560.002, and 560.003 of 
the Government Code. Section 560.00 1 provides in part that "[i]n this chapter . . . 
'[b ]iometric identifier' means a retina or iris scan, fingerprint, voiceprint, or record of hand 
or face geometry." Gov't Code § 560.001(1). Section 560.003 provides that "[albiometric 
identifier in the possession of a governmental body is exempt from disclosure under [the 
Act]." Id § 560.003. Section 560.002 provides, however, that "[a] governmental body that 
possesses a biometric identifier of an individual ... may not sell, lease, or otherwise disclose 
the biometric identifier to another person unless . . . the individual consents to the 
disclosure[.]" Id § 560.002(l)(A). Thus, section 560.002(I)(A) of the Government Code 
gives an individual or his authorized representative a right of access to his own fingerprint 
information. Thus, the requestor has a right of access to his client's fingerprints, which we 
have marked, under section 560.002( 1 )(A). Although you assert this information is excepted 
from disclosure under section 552.103 of the Government Code, statutes governing the 
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release of speci fic information prevail over the general exceptions to disclosure found in the 
Act. See Attorney General Opinion DM-146 at 3 (1992); see also Open Records Decision 
Nos. 613 at 4 (1993) (exceptions to Act cannot impinge on statutory right of access to 
information), 451 (1986) (specific statutory right of access provisions overcome general 
exceptions to disclosure under Act). Therefore, the city must release the marked fingerprints 
to this requestor under section 560.002 of the Government Code. 

Next. we note some of the remaining information, which we have marked, consists of 
completed investigations and evaluations that are subject to section 552.022(a)(l) of the 
Government Code. Section 552.022(a)(l) provides for the required public disclosure of "a 
completed report. audit, evaluation, or investigation made of. for, or by a governmental 
body[,]" unless it is excepted from disclosure under section 552.108 of the Government Code 
or is confidential under the Act or other law. Gov't Code § 552.022(a)(I). You raise 
section 552.103 of the Government Code, which is a discretionary exception to disclosure 
and does not make information confidential under the Act. See Dallas Area Rapid Transit 
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 
(discretionary exceptions generally), 663 (1999) (governmental body may waive 
section 552.103). Therefore. the city may not withhold the information at issue under 
section 552.103. However, because you raise section 552.108 of the Government Code for 
some of the information at issue, we will address this section's applicability. We will also 
address your arguments under sections 552.101 and 552.152 of the Government Code 
because these sections make information confidential under the Act. We further note the 
information at issue contains motor vehicle record information made confidential by 
section 552.130 of the Government Code; therefore, we will also consider this section's 
applicability to the information at issue. I 

Section 552.101 of the Government Code also encompasses section 58.007 of the Family 
Code. Juvenile law enforcement records relating to conduct that occurred on or after 
September 1. 1997 are confidential under section 58.007 of the Family Code. The relevant 
language of section 58.007 reads as follows: 

(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult files 
and records; 

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 
470 (1987). 
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(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters B, D, and E. 

Fam. Code § 58.007(c). For purposes of section 58.007(c), "child" means a person who is 
ten years of age or older and under seventeen years of age. See id § 51.02(2). Some of the 
information subject to section 552.022(a)(l) of the Government Code involves alleged 
juvenile delinquent conduct that occurred after September 1, 1997. See id § 51.03 (defining 
"delinquent conduct" for purposes of section 58.007). It does not appear that any of the 
exceptions in section 58.007 apply. Therefore, we find the information we have marked and 
indicated is confidential under section 58.007(c) of the Family Code. Accordingly, the city 
must withhold the information we have marked and indicated under section 552.101 of the 
Government Code in conjunction with section 58.007 of the Family Code. 

Section 552.101 of the Government Code also encompasses section 773.091 of the Health 
and Safety Code, which makes emergency medical service ("EMS") records confidential. 
Section 773.091 provides, in part, the following: 

(b) Records of the identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091 (b), (g). We note a portion of the remaining information 
subject to section 552.022(a)(l) of the Government Code constitutes EMS records 
maintained by an EMS provider documenting emergency medical services provided to a 
patient by EMS personnel. Upon review, we find the information we have marked 
constitutes EMS records that are confidential under section 773.091. Therefore, the city 
must withhold the EMS records we have marked under section 552.101 of the Government 
Code in conjunction with section 773.091 of the Health and Safety Code, except as specified 
by section 773.091 (g). See id. §§ 773.092, .093; Open Records Decision No. 632 (1995). 
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Next, you inform us a portion of the remaining information subject to section 552.022(a)(l) 
of the Government Code reveals the identity of an undercover officer. Section 552.108(b) 
excepts from disclosure h[ a]n internal record or notation of a law enforcement agency or 
prosecutor that is maintained for internal use in matters relating to law enforcement or 
prosecution ... if (I) release of the internal record or notation would interfere with law 
enforcement or prosecution[.]" Gov't Code § 552.l08(b)(I). This section is intended to 
protect "information which, if released, would permit private citizens to anticipate 
weaknesses in a police department, avoid detection,jeopardize officer safety, and generally 
undermine police efforts to effectuate the laws of this State." City of Fort Worth v. 
Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.). This office has concluded 
this provision protects certain kinds of information, the disclosure of which might 
compromise the security or operations of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (1989) (detailed guidelines regarding police department's use of force 
policy), 508 (1988) (information relating to future transfers of prisoners), 413 (1984) (sketch 
showing security measures for forthcoming execution). To claim this aspect of 
section 552.108 protection, however, a governmental body must meet its burden of 
explaining how and why release of the requested information would interfere with law 
enforcement and crime prevention. Open Records Decision No. 562 at 10(1990). Further, 
commonly known policies and techniques may not be withheld under section 552.108. See, 
e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code provisions, common-law 
rules, and constitutional limitations on use of force are not protected under 
section 552.108),252 at 3 (1980) (governmental body did not meet burden because it did not 
indicate why investigative procedures and techniques requested were any different from 
those commonly known with law enforcement and crime prevention). To prevail on its claim 
that section 552.1 08(b)( I) excepts information from disclosure, a law-enforcement agency 
must do more than merely make a conclusory assertion that releasing the information would 
interfere with law enforcement. The determination of whether the release of particular 
records would interfere with law enforcement is made on a case-by-case basis. Open 
Records Decision No. 409 at 2 (1984). 

You seek to withhold the name of an officer who you state has worked and will continue to 
work in an undercover capacity when working cases. You also state that if a perpetrator had 
access to public information which identified the undercover officer as a police officer, such 
a perpetrator may fail to cooperate with the officer. Based on your representations and our 
review, we find you have established that release of the information at issue would interfere 
with law enforcement. Thus, the city may withhold the information you have marked under 
section 552.1 08(b)(1 V 

Section 552.130 of the Government Code provides that information relating to a motor 
vehicle title or registration issued by a Texas agency or an agency of another state or country. 
is excepted from public release. Gov't Code § 552.130( a)(2). Upon review, we find the city 

~ As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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must withhold the license plate numbers we have marked under section 552. 130(a)(2) of the 
Government Code. As you raise no further exceptions to disclosure, the city must release 
the remaining infonnation subject to section 552.022(a)(I) of the Government Code. 

Finally, we will address your argument under section 552.103 of the Government Code for 
the submitted infonnation not subject to section 552.022(a)(1) of the Government Code. 
Section 552.103 states in relevant part: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection ( a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Id. § 552.103(a), (c). The city has the burden of providing relevant facts and documents to 
show that the section 552.l03(a) exception is applicable in a particular situation. The test 
for meeting this burden is a showing that (1) litigation is pending or reasonably anticipated 
on the date the city received the request for infonnation, and (2) the infonnation at issue is 
related to that litigation. Univ. o/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 
(Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 
at 4 (1990). The city must meet both prongs of this test for infonnation to be excepted under 
section 552.103(a). 

The question of whether litigation is reasonably anticipated must be detennined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. This office has stated a pending Equal Employment Opportunity 
Commission ("EEOC") complaint indicates litigation is reasonably anticipated. Open 
Records Decision Nos. 386 at 2 (1983), 336 at 1 (1982). 

You state a fonner officer filed a claim of discrimination with the EEOC prior to the date of 
the city's receipt of the present request for infonnation. Thus. we agree the city reasonably 
anticipated litigation on the date it received the present request for infonnation. You also 
argue the submitted infonnation is related to the anticipated litigation because the named 
individual is a material witness in the reasonably anticipated litigation. Upon review, we 
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agree the submitted infonnation not subject to section 552.022(a)(l) of the Government 
Code is related to the anticipated litigation for purposes of section 552.103. We therefore 
conclude the city may withhold the infonnation at issue under section 552.103 of the 
Government Code.3 

We note the purpose of section 552.103 is to enable a governmental body to protect its 
position in litigation by forcing parties seeking infonnation relating to that litigation to obtain 
it through discovery procedures. See ORD 551 at 4-5. Therefore, if the opposing party has 
seen or had access to infonnation relating to anticipated litigation through discovery or 
otherwise, there is no interest in withholding such infonnation from public disclosure under 
section 552.103. See Open Records Decision Nos. 349 (1982),320 (1982). We also note 
the applicability of section 552.103 ends once the related litigation concludes or is no longer 
reasonably anticipated. See Attorney General Opinion MW-575 (1982); Open Records 
Decision No. 350 (1982). 

In summary, the city must release the submitted W-4 fonn, which we have marked, to this 
requestor pursuant to section 6103 of title 26 of the United States Code. The city must 
release the fingerprints we have marked to this requestor under section 560.002 of the 
Government Code. The city must withhold the infonnation we have marked and indicated 
under section 552.101 of the Government Code in conjunction with section 58.007 of the 
Family Code. The city must withhold the EMS records we have marked under 
section 552.101 of the Government Code in conjunction with section 773.091 of the Health 
and Safety Code, except as specified by section 773.091(g). The city may withhold the 
infonnation you have marked under section 552.1 08(b)( 1) ofthe Government Code. The city 
must withhold the license plate numbers we have marked under section 552. 130(a)(2) of the 
Government Code. The city must release the remaining infonnation subject to 
section 552.022(a)(l) of the Government Code:' The city may withhold the remaining 
submitted infonnation not subject to section 552.022(a)(I) of the Government Code under 
section 552.103 of the Government Code. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

J As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

·We note the information being released contains confidential information to which the requestor has 
a right of access under section 552.023 of the Government Code. See Gov't Code § 552.023 (person has 
special right of access to information that is excepted from public disclosure under laws intended to protect 
person's privacy interest); see a/so Open Records Decision No. 481 at 4 (1987)(privacy theories not implicated 
when person requests information concerning himself). As such, if the city receives another request for this 
information from a different requestor it must again seek a ruling from this office. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://","\\.oag.state.tx.us/opcn/indcx orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SNlbhf 

Ref: ID# 463307 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


