
September 6, 2012 

Ms. Donna Johnson 
Olson & Olson LLP 

o 
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

2727 Allen Parkway, Suite 600 
Houston, Texas 77019-2133 

Dear Ms. Johson: 

0R2012-14114 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 464082 (COA 12-002). 

The Alvin Police Department (the "department"), which you represent, received a request 
for the personnel file of a former officer. You claim the requested information is excepted 
from disclosure under sections 552.101, 552.102, 552.117, 552.122, and 552.130 of the 
Government Code. You also state you notified the named former officer of the request and 
of her right to submit arguments to this office explaining why the submitted information 
should not be released. See Gov't Code § 552.304 (interested party may submit comments 
stating why information should or should not be released). 1 We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, you state the department will redact certain information pursuant to 
sections 552.130 and 552.136 of the Government Code.2 You further state you will redact 

lAs of the date of this letter, we have not received comments from the named fonner officer. 

2Section SS2.130(c) of the Government Code authorizes a governmental body to redact. without the 
necessity of requesting a decision from this office, the driver's license and personal identification information 
described in subsections SS2.13O(a)(l) and (a)(3). See Gov't Code § SS2.130(c); see a/so id § SS2.130(d)-(e) 
(requestor may appeal governmental body's decision to withhold information under section SS2.130(c) to 
attorney general, and governmental body withholding information pursuant to section SS2.130( c) must provide 
notice to requestor). On September 1,2011, the Texas legislature amended section SS2.136 to allow a 
governmental body to redact the information described in section SS2.136(b) without the necessity of seeking 
a decision from the attorney general. See Gov't Code § SS2.136(c). lfa governmental body redacts such 
information, it must notify the requestor in accordance with section SS2.136(e). See id § SS2.130(d), 
(e), . I 36(d), (e). Thus, the statutory amendments to section SS2 .136 of the Government Code supercede Open 
Records Decision No. 684 on September I, 2011. Therefore, a governmental body may only redact the 
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personal e-mail addresses of members of the public under section 552.137 of the 
Government Code pursuant to Open Records Decision No. 684 (2009) and social security 
numbers under section 552.147(b) of the Government Code.) We note you have also 
redacted some names, addresses, and telephone numbers. We understand the department has 
redacted some of this information pursuant to section 552.117 of the Government Code as 
permitted by section 552.024(c) of the Government Code and Open Records Decision 
No. 670 (200 1 ).4 However, you do not assert, nor does our review of our records indicate, 
the department has been authorized to withhold the remaining redacted address and 
telephone number, which we have marked, without seeking a ruling from this office. See id. 
§ 552.301 (a); ORD 673. Because we can discern the nature of the information that has been 
redacted, being deprived of this information does not inhibit our ability to make a ruling in 
this instance. Nevertheless, be advised that a failure to provide this office with requested 
information generally deprives us of the ability to determine whether information may be 
withheld and leaves this office with no alternative other than ordering that the redacted 
information be released. See Gov't Code §§ 552.301(e)(I)(D) (governmental body must 
provide this office with copy of "specific information requested" or representative 
sample), .302. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses information that other statutes make 
confidential. You claim section 552.101 in conjunction with the Americans with Disabilities 
Act of 1990 (the ·'ADA"). See 42 U.S.C. §§ 12101 et seq. Title I of the ADA requires 
information about the medical conditions and medical histories of applicants or employees 
be (1) collected and maintained on separate forms, (2) kept in separate medical files, 
and (3) treated as a confidential medical record. Information obtained in the course of a 

infonnation described in section 552. I 36(b) in accordance with section 552.136, not Open Records Decision 
No. 684. 

lOpen Records Decision No. 684 is a previous detennination to all governmental bodies, which 
authorizes the withholding of certain categories ofinfonnation, including e-mail addresses of members of the 
public under section 552.137 of the Government Code, without the necessity of requesting an attorney general 
decision. In addition, section 552. 147(b) authorizes a governmental body to redact a living person's social 
security number from public release without the necessity of requesting a decision from this office under the 
Act. Gov't Code § 552. 147(b). 

·Section 552.024(c) of the Government Code authorizes a governmental body to withhold a current 
or fonner official or employee's home address and home telephone number, emergency contact infonnation. 
social security number, and infonnation that reveals whether the employee has family members, to the extent 
the employee chooses not to allow public access to the infonnation, without requesting a decision. See Gov't 
Code § 552.024(c). Open Records Decision No. 670 is a previous detennination that authorizes all 
governmental bodIes to withhold the home addresses and telephone numbers, personal cellular telephone and 
pager numbers. social security numbers, and family member infonnation of peace officers under 
section SS2.117(aX2) of the Government Code, without the necessity of requesting an attorney general decision. 
ORO 670; see also Gov't Code § 5S2.301(a); Open Records Decision No. 673 (2001) (delineating 
circumstances under which attorney general decision constitutes previous detennination under section SS2.30 I). 
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"fitness for duty examination," conducted to detennine whether an employee is still able to 
perfonn the essential functions of his or her job, is to be treated as a confidential medical 
record as well. See 29 C.F .R. § 1630.14( c); see also Open Records Decision No. 641 (1996). 
The federal Equal Employment Opportunity Commission (the "EEOC") has detennined 
medical infonnation for purposes of the ADA includes "specific infonnation about an 
individual's disability and related functional limitations, as well as general statements that 
an individual has a disability or that an ADA reasonable accommodation has been provided 
for a particular individual." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to 
Barry Kearney, Associate General Counsel, National Labor Relations Board, 3 
(Oct. 1, 1997). Although you contend some of the submitted infonnation is confidential 
under the ADA, we find you have not demonstrated any of the infonnation falls within the 
scope of federal law. See Ballard v. Healthsouth Corp., 147 F. Supp. 2d 529, 534 
(N.D. Tex. 2001) (infonnation not confidential under ADA when not obtained by an 
employer as a result of job-related medical examination); Wiggins v. DaVila Tidewater, 
LLC, 451 F. Supp.2d 789,801-02 (E.D. Va. 2006) (infonnation not confidential as medical 
infonnation under ADA if not obtained as part of employee health program or from medical 
examinations conducted at employer's direction). We therefore conclude the department 
may not withhold any of the submitted infonnation under section 552.10 I of the Government 
Code in conjunction with the ADA. 

Section 552.10 I also encompasses the Medical Practice Act (the "MPA"), subtitle B of title 3 
of the Occupations Code. Section 159.002 of the MPA provides in part the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment ofa patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Occ. Code § 159 .002(b), (c). Infonnation subject to the MP A includes both medical records 
and infonnation obtained from those medical records. See id. §§ 159.002, .004; Open 
Records Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision ofa physician. See Open Records Decision Nos. 487 (1987),370 (1983),343 
(1982). Upon review, we find none of the submitted infonnation constitutes a record of the 
identity, diagnosis, evaluation, or treatment of a patient by a physician that was created or 
is maintained by a physician. Accordingly, the department may not withhold any of the 
submitted infonnation under section 552.101 in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides: 
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(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose infonnation acquired from a polygraph 
examination to another person other than: 

(I) the examinee or any other person specifically designated in 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process of law. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires infonnation from a polygraph examination 
under this section shall maintain the confidentiality of the infonnation. 

(c) A polygraph examiner to whom infonnation acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
infonnation except as provided by this section. 

Occ. Code § 1703.306. Upon review we find the infonnation you have marked constitutes 
infonnation that was acquired from a polygraph examination and is, therefore, within the 
scope of section 1703.306. It does not appear the requestor falls into any of the categories 
of individuals who are authorized to receive the polygraph infonnation under 
section 1703.306(a). Accordingly, the department must withhold the polygraph infonnation 
you have marked under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code. 

Section 552.101 also encompasses section 560.003 of the Government Code. 
Section 560.003 provides that "[ a] biometric identifier in the possession of a governmental 
body is exempt from disclosure under [the Act)." Gov't Code § 560.003; see also id. 
§§ 560.001(1) (defining "biometric identifier" to include fingerprints), .002(1)(A) 
(governmental body may not sell, lease. or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure). .003 (biometric 
identifiers in possession of governmental body exempt from disclosure under the Act). You 
do not infonn us, and the submitted infonnation does not indicate, section 560.002 pennits 
the disclosure of the fingerprint infonnation you have marked. Therefore. the department 
must withhold the infonnation you have marked under section 552.10 I in conjunction with 
section 560.003 of the Government Code. 
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Section 552.101 also encompasses chapter 411 of the Government Code, which makes 
confidential criminal history record information ("CHRI") generated by the National Crime 
Information Center (''NCIC'') or by the Texas Crime Information Center ("TCIC"). See id 
§ 411.083(a). CHRI means "information collected about a person by a criminal justice 
agency that consists of identifiable descriptions and notations of arrests, detentions, 
indictments, informations, and other formal criminal charges and their dispositions." Id. 
§ 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. See ORD 565. The 
federal regulations allow each state to follow its individual law with respect to CHRI it 
generates. Id. at 10-12. Section 411.083 of the Government Code deems confidential CHRI 
that the Texas Department of Public Safety ("DPS") maintains, except that DPS may 
disseminate this information as provided in chapter 411, subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(I) and 411.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. See id. 
§ 411.089(b)( I). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id §§ 411.090-.127. 
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 of the Government Code in conjunction with Government 
Code subchapter F of chapter 411. Upon review, we find the department must withhold the 
information we have marked under section 552.101 in conjunction with chapter 411 and 
federal law. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (I) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). 
The type of information considered intimate or embarrassing by the Texas Supreme Court 
in Industrial Foundation included information relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, ~d injuries to sexual organs. Id at 683. This office has found 
that some kinds of medical information or information indicating disabilities or specific 
illnesses are excepted from required public disclosure under common-law privacy. See Open 
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 
(1987) (prescription drugs, illnesses, operations, and physical handicaps). This office has 
also found that personal financial information not relating to the financial transaction 
between an individual and a governmental body is excepted from disclosure under common­
law privacy. See Open Records Decision No. 600 (1992) (public employee's withholding 
allowance certificate, designation of beneficiary of employee's retirement benefits, direct 
deposit authorization, and employee's decisions regarding voluntary benefits programs, 
among others, protected under common-law privacy). However, information pertaining to 
the work conduct and job performance of public employees is subject to a legitimate public 
interest and therefore generally not protected from disclosure under common-law privacy. 
See Open Records Decision Nos. 444 at 5-6 (1986) (public has interest in public employee's 
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qualifications and perfonnance and the circumstances of public employee's resignation or 
tennination), 423 at 2 (1984). Upon review, we find the infonnation we have marked is 
highly intimate or embarrassing and not of legitimate public concern. Therefore, the 
department must withhold the infonnation we have marked pursuant to section 552.101 of 
the Government Code in conjunction with common-law privacy. 

Section 552.102(a) excepts from disclosure "infonnation in a personnel file, the disclosure 
of which would constitute a clearly unwarranted invasion of personal privacy." Gov't Code 
§ 552.102(a). The Texas Supreme Court held section 552.102(a) excepts from disclosure 
the dates of birth of state employees in the payroll database of the Texas Comptroller of 
Public Accounts. Tex. Comptroller of Pub. Accounts \I. Attorney Gen. of Tex., 354 
S.W.3d 336, 348 (Tex. 2010). Upon review, we agree the department must withhold the 
dates of birth you have marked under section 552.102(a) of the Government Code. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
addresses, home telephone numbers, emergency contact infonnation, and social security 
number of a peace officer, as well as infonnation that reveals whether the peace officer has 
family members, regardless of whether the peace officer elects confidentiality under 
sections 552.024 and 552.1175 of the Government Code. S Gov't Code § 552.117(a)(2). 
Additionally, section 552.117(a)(2) encompasses a peace officer's personal cellular telephone 
number, provided the cellular service is not paid for by a governmental body. See Open 
Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not 
applicable to cellular telephone numbers provided and paid for by governmental body and 
intended for official use). You state the infonnation you have marked pertains to a currently 
licensed peace officer. Accordingly, the department must withhold the infonnation you have 
marked and the infonnation we have marked under section 552.117( a )(2) of the Government 
Code. However, the marked cellular telephone number may only be withheld under 
section 552.117(a)(2) if the cellular telephone service is not paid for by a governmental body. 

Section 552.122 of the Government Code excepts from required public disclosure "[a] test 
item developed bya ... governmental body[.]" Gov't Code § 552. 122(b). In Open Records 
Decision No. 626 (1994), this office detennined the tenn "test item" in section 552.122 
includes "any standard means by which an individual's or group's knowledge or ability in 
a particular area is evaluated," but does not encompass evaluations of an employee's overall 
job perfonnance or suitability. ORD 626 at 6. The question of whether specific infonnation 
falls within the scope of section 5 52. 122(b ) must be detennined on a case-by-case basis. ld 
Traditionally, this office has applied section 552.122 where release of ''test items" might 
compromise the effectiveness of future examinations. ld. at 4-5; see also Open Records 
Decision No. 118 (1976). 

You seek to withhold the submitted training questions under section 552.122 of the 
Government Code. Upon review, we find the questions we have marked are test items under 

s.'Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure. 
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section 552. 122(b) of the Government Code. We also find the answers we have marked 
would tend to reveal the questions. Therefore, the department may withhold the infonnation 
we have marked under section 552. 122(b} of the Government Code. We find, however, the 
remaining information does not tend to reveal the questions, or corresponds to questions 
which only evaluate a trainee's individual abilities, personal opinions, and subjective ability 
to respond to particular situations, and do not test any specific knowledge of a trainee. 
Accordingly, we determine the remaining information does not consist of test items under 
section 552. 122(b} and may not be withheld on that basis. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license, title, or registration issued by a Texas agency, or an agency of 
another state or country, is excepted from public release. Gov't Code § 552.130(a)(I}, (2). 
The department must withhold the information you have marked and the information we 
have marked under section 552.130 of the Government Code. 

We note some of the remaining information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
infonnation. [d.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the department must withhold the information you have marked under 
section 552.10 1 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code and section 560.003 of the Government Code. The department must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with chapter 411 and federal law. The department must withhold the 
information we have marked pursuant to section 552.101 of the Government Code in 
conjunction with common-law privacy. The department must withhold the dates of birth you 
have marked under section 552.102(a} of the Government Code. The department must 
withhold the information you have marked and the information we have marked under 
section 552.117(a)(2} of the Government Code; however, the marked cellular telephone 
number may only be withheld under section 552.117(a)(2) if the cellular telephone service 
is not paid for by a governmental body. The department may withhold the information we 
have marked under section 552.122 of the Government Code. The department must 
withhold the information you have marked and the information we have marked under 
section 552.130 of the Government Code. The remaining information must be released, but 
any information protected by copyright may only be released in accordance with copyright 
law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us~ therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hnp:llwww.oag.state.tx.usiopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Assistant Attorney General 
Open Records Division 

JUsom 

Ref: ID# 464082 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


