GREG ABBOTT

September 19, 2012

Mr. Brett Norbraten

Open Records Attorney

Texas Department of Aging and Disability Services
P.O. Box 149030

Austin, Texas 78714-9030

OR2012-14949
Dear Mr. Norbraten:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 465416 (DADS No. 2012SOLEG0126).

The Texas Department of Aging and Disability Services (the “department”) received a
request for administrative death reviews conducted due to deaths at the thirteen state
supported living centers since 2005.! You claim the submitted information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted representative sample of information.’

Initially, we must address the department’s obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(e), a governmental body must submit to this office
within fifteen business days of receiving an open records request: (1) written comments

'As you did not submit a copy of the written request for information, we take our description from your
brief.

?We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submutted to this

office.
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stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) acopy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. See Gov’t Code § 552.301(¢). As
of the date of this letter, the department has not submitted a copy of the written request for
information for our review. Thus, the department has failed to comply with the requirements
of section 552.301(e).

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to Gov’t Code § 552.302); see also Open Records Decision No. 630 (1994). A
compelling reason exists when third-party interests are at stake or when information is
confidential by law. Open Records Decision No. 150 (1977). Because section 552.101 of
the Government Code can provide a compelling reason to withhold information, we will
consider the applicability of this exception to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision” and
encompasses information made confidential by statute. Gov’t Code § 552.101.
Section 552.101 encompasses section 160.007 of the Occupations Code, which provides in
part:

(a) Except as otherwise provided by this subtitle, each proceeding or record
of a medical peer review committee is confidential, and any communication
made to a medical peer review committee is privileged.

Occ. Code. § 160.007(a). “Medical peer review” is defined by the Medical Practice Act,
subtitle B of title 3 of the Occupations Code, to mean “the evaluation of medical and health
care services, including evaluation of the qualifications and professional conduct of
professional health care practitioners and of patient care provided by those practitioners.”
Id. § 151.002(a)(7). A medical peer review committee is “a committee of a health care
entity . . . or the medical staff of a health care entity, that operates under written bylaws
approved by the policy-making body or the governing board of the health care entity and is
authorized to evaluate the quality of medical and health care services or the competence of
physicians[.]” Id. § 151.002(a)(8).

You state the submitted information contains the “discussions and recitations of
recommendations from the state-supported living center’s clinical death review team as they
apply to the specific client.” You further state the recommendations “inform the activity of
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the administrative death review committee...who decides whether to recommend changes in
state-supported living center policies and procedures that affect future deliveries of
healthcare services.” Based on your representations and our review, we agree the submitted
information consists of confidential records of a medical peer review committee.
Accordingly, the department may withhold the submitted information under section 5§52.101
in conjunction with section 160.007 of the Occupations Code.> See Open Records Decision
No. 595 (1991) (records generated by or for the Death Review Commiittee of the Fort Worth
State School are within scope of the confidentiality afforded by the predecessor to
section 160.007 only when the records are generated by or for the committee for purposes
of evaluating medical care at the state school).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attoney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, .
Kristi L. Wilkins

Assistant Attorney General
Open Records Division
KLW/ag

Ref: ID# 465416

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*As our ruling is dispositive, we need not address your remaining argument against its disclosure.



