ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 20, 2012

Mr. Ronald J. Bounds

Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2012-15020
Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 466258 (City File Number 499).

The City of Corpus Christi (the “city”) received a request for any and all investigations
against the requestor from a specified time period. You state the city is providing some
information to the requestor. You claim some of the submitted information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the American with Disabilities Act of 1990
(the “ADA”). See 42 U.S.C. §§ 12101 et seq. Title I of the ADA requires information about
the medical conditions and medical histories of applicants or employees to be (1) collected
and maintained on separate forms, (2) kept in separate medical files, and (3) treated as a
confidential medical record. Information obtained in the course of a “fitness for duty
examination,” conducted to determine whether an employee is still able to perform the
essential functions of his or her job, is to be treated as a confidential medical record as well.
See 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996). We note the
provisions of the ADA preempt any right of access the requestor might have to his own
information under state law. See English v. General Elec. Co., 496 U.S. 72, 79 (1990)
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(noting state law is preempted to extent it actually conflicts with federal law); see also La.
Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 369 (1986) (noting that federal agency acting
within scope of its congressionally delegated authority may preempt state regulation).
Accordingly, we find the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the ADA.

Section 552.101 of the Government Code also encompasses the common-law informer’s
privilege, which Texas courts have long recognized. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the identities
of persons who report activities over which the governmental body has criminal or quasi-
criminal law-enforcement authority, provided that the subject of the information does not
already know the informer’s identity. See Open Records Decision Nos. 515 at 3 (1988), 208
at 1-2 (1978). The informer’s privilege protects the identities of individuals who report
violations of statutes to the police or similar law-enforcement agencies, as well as those who
report violations of statutes with civil or criminal penalties to “administrative officials having
a duty of inspection or of law enforcement within their particular spheres.” See Open
Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at
Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a
violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515
at 4-5. The privilege excepts the informer’s statement only to the extent necessary to protect
the informer’s identity. See Open Records Decision No. 549 at 5 (1990).

Yous state portions of the submitted information, which you have marked, identify individuals
who reported possible violations of section 255.0031 of the Election Code. You state the
reports were made to individuals, including the director of the city’s Municipal Information
Systems Department, who are responsible for investigating these types of violations and have
a duty of inspection or of law enforcement within their particular spheres. You inform us a
violation of this section can result in criminal penalties. We have no indication the subject
of the complaint knows the identity of the complainants. Based on your representations and
our review, we conclude the city may withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the common-law informer’s
privilege. However, you have failed to demonstrate the remaining information you have
marked identifies an individual who made the initial report of a criminal violation to an
individual with a duty of inspection or law enforcement for purposes of the informer’s
privilege. Thus, we conclude the city has not demonstrated the applicability of the
common-law informer’s privilege to this information, and it may not be withheld under
section 552.101 of the Government Code on that basis.

Section 552.137 of the Government Code provides that “an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act],” unless the
owner of the e-mail address has affirmatively consented to its release or the e-mail address
is specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). Upon review, we
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find the e-mail address we have marked is not of the types specifically excluded by
section 552.137(c) of the Government Code. Accordingly, the city must withhold the e-mail
address we have marked under section 552.137 of the Government Code, unless the owner
affirmatively consents to disclosure.

We note a portion of the submitted information appears to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with the ADA. The city may withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with the common-law informer’s privilege. The city must withhold the e-mail address we
have marked under section 552.137 of the Government Code, unless the owner affirmatively
consents to disclosure. The city must release the remaining information; however, any
information subject to copyright only may be released in accordance with copyright law.'

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.ph
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

'We note the information being released contains information relating to the present requestor the city
ordinarily may be required to withhold under section 552.117(a)(1) of the Government Code. Because
section 552.117 protects privacy, the requestor has a right to his own private information under section $52.023
of the Government Code. See Gov't Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual requests information concerning himself). We note, however,
section 552.024(c) of the Government Code authorizes a governmental body to redact information protected
by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision under the Act
if the current or former employee to whom the information pertains timely chooses not to allow public access
to the information. See Gov't Code § 552.024(c)2). Thus, if the city receives another request for this
information from a different requestor, section 552.024(c) authorizes the city to withhold the present requestor’s
personal information if he has timely chosen not to allow access to the information.
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

SMAE

Sean Nottingham
Assistant Attorney General
Open Records Division
SN/bhf

Ref: ID# 466258
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