GREG ABBOTT

September 21, 2012

Mr. David H. Guerra

Counsel for City of Mission
King, Guerra, Davis & Garcia
P.O. Box 1025

Mission, Texas 78573

OR2012-15100
Dear Mr. Guerra:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your requests
were assigned ID#s 466266 and 466379 (Nos. 692 and 696). We have combined these files
and will consider the issues presented in this single ruling assigned ID# 466266.

The City of Mission (the “city’), which you represent, received two requests from the same
requestor for information related to (1) substance abuse tests involving city police officers
during a specified time period and (2) a named former officer, including his substance abuse
test results and his letter of resignation, suspension, or termination. You claim the requested
information is excepted from disclosure under sections 552.101 and 552.102 of the
Government Code. We have considered the exceptions you claim and reviewed the
information you submitted.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
You claim section 552.101 in conjunction with section 143.089 of the Local Government
Code.' Section 143.089 provides for the existence of two different types of personnel files
related to a police officer, including one that must be maintained as part of the officer’s civil
service file and another the police department may maintain for its own internal use.

'We understand the city is a civil service municipality under chapter 143 of the Local Government
Code.
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See Local Gov't Code § 143.089(a), (g). The officer’s civil service file must contain certain
specified items, including commendations, periodic evaluations by the police officer’s
supervisor, and documents related to any misconduct in any instance in which the department
took disciplinary action against the officer under chapter 143 of the Local Government Code.
Id. § 143.089(a)(1)-(2). Chapter 143 prescribes the following types of disciplinary actions:
removal, suspension, demotion, and uncompensated duty. /d. § 143.051 ef seq. In cases in
which a police department investigates a police officer’s misconduct and takes disciplinary
action against an officer, it is required by section 143.089(a)(2) to place all investigatory
records related to the investigation and disciplinary action, including background documents
such as complaints, witness statements, and documents of like nature from individuals who
were not in a supervisory capacity, in the police officer’s civil service file maintained
under section 143.089(a). See Abbott v. Corpus Christi, 109 SW.3d 113, 122
(Tex. App.—Austin 2003, no pet.). All investigatory materials in a case resulting in
disciplinary action are “from the employing department” when they are held by or are in the
possession of the department because of its investigation into a police officer’s misconduct,
and the department must forward them to the civil service commission for placement in the
civil service personnel file. /d. Such records may not be withheld under section 552.101 of
the Government Code in conjunction with section 143.089 of the Local Government Code.
See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990).
Information related to alleged misconduct or disciplinary action taken must be removed from
the police officer’s civil service file if the police department determines there is insufficient
evidence to sustain the charge of misconduct or that the disciplinary action was taken without
just cause. See Local Gov’t Code § 143.089(b)-(c).

Subsection 143.089(g) authorizes the police department to maintain, for its own use, a
separate and independent internal personnel file related to a police officer.
Section 143.089(g) provides as follows:

A fire or police department may maintain a personnel file on a fire fighter or
police officer employed by the department for the department’s use, but the
department may not release any information contained in the department file
to any agency or person requesting information relating to a fire fighter or
police officer. The department shall refer to the director or the director’s
designee a person or agency that requests information that is maintained in
the fire fighter’s or police officer’s personnel file.

Id. § 143.089(g). In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946
(Tex. App.—Austin 1993, writ denied), the court addressed a request for information
contained in a police officer’s personnel file maintained by the police department for its use
and the applicability of section 143.089(g) to the file. The records included in the
departmental personnel file related to complaints against the police officer for which no
disciplinary action was taken. The court determined section 143.089(g) made the records
confidential. See id. at 949; see also City of San Antonio v. San Antonio Express-News, 47
S.W.3d 556 (Tex. App.—San Antonio 2000, no pet.) (restricting confidentiality under Local
Gov’'t Code § 143.089(g) to “information reasonably related to a police officer’s or fire
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fighter’s employment relationship”); Attorney General Opinion JC-0257 at 6-7 (2000)
(addressing functions of Local Gov’t Code § 143.089(a) and (g) files).

You state some of the submitted information, which you have marked, is contained in the
former police officer’s personnel file maintained by the city’s police department. You
inform us the marked information is related to an investigation that did not result in
disciplinary action under chapter 143 of the Local Government Code. Based on your
representations and our review, we conclude the city must withhold the marked information
under section 552.101 of the Government Code in conjunction with section 143.089(g) of
the Local Government Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). You contend the remaining information at issue is confidential
under the MPA. We note the remaining information is a report of the results of a drug test.
You state the physician who signed the report is a medical review officer. Section 159.001
of the MPA defines “patient” as “a person who, to receive medical care, consults with or is
seen by a physician.” Id. § 159.001(3). Thus, because the medical review officer did not
provide medical care to the individual who was the subject of the drug test, the individual
was not a patient for purposes of the MPA. We therefore conclude the remaining
information is not confidential under section 159.002 of the MPA and may not be withheld
on that basis under section 552.101 of the Government Code.

You also claim section 552.101 of the Government Code in conjunction with common-law
privacy, which protects information that is highly intimate or embarrassing, such that its
release would be highly objectionable to a person of ordinary sensibilities, and of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
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both elements of the test must be established. /d. at 681-82. Common-law privacy
encompasses the specific types of information held to be intimate or embarrassing in
Industrial Foundation. See id. at 683 (information relating to sexual assault, pregnancy,
mental or physical abuse in workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs). This office has concluded public
employees may have a privacy interest in their drug test results. See Open Records Decision
Nos. 594 (1991) (suggesting identification of individual as having tested positive for use of
illegal drug may raise privacy issues), 455 at 5 (1987) (citing Shoemaker v. Handel, 619 F.
Supp. 1089 (D.N.J. 1985), aff"d, 795 F.2d. 1136 (3rd Cir. 1986)).

In this instance, a city police officer was the subject of the drug test to which the remaining
information pertains. As this office has stated many times in many contexts, the public
generally has a legitimate interest in public employment and public employees, particularly
those who are involved in law enforcement. See Open Records Decision No. 444 at 6 (1986)
(public has genuine interest in information concerning law enforcement employee’s
qualifications and performance and circumstances of his termination or resignation); see also
Open Records Decision Nos. 562 at 10 (personnel information does not involve most
intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern), 473 at 3 (1987) (fact that public employee received less than perfect or even very
bad evaluation not private), 470 at 4 (1987) (job performance does not generally constitute
public employee’s private affairs), 329 (1982) (reasons for employee’s resignation ordinarily
not private). Thus, we find the remaining information is a matter of legitimate public
interest. We therefore conclude the city may not withhold any of the remaining information
under section 552.101 of the Government Code in conjunction with common-law privacy.

Lastly, we address your claim under section 552.102 of the Government Code.
Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t
Code § 552.102(a). You note that in Hubert v. Harte-Hanks Texas Newspapers, Inc., 652
S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the Third Court of Appeals
ruled the privacy test under section 552.102(a) is the same as the privacy test under
section 552.101 of the Government Code in conjunction with Industrial Foundation. The
Texas Supreme Court has expressly disagreed with Hubert’s interpretation of
section 552.102(a), however, and held the privacy standard under section 552.102(a) differs
from the Industrial Foundation test under section 552.101. See Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex.. 354 S.W.3d 336 (Tex. 2010). The supreme court
considered the applicability of section 552.102(a) and held it excepts from disclosure the
dates of birth of state employees in the payroll database of the Texas Comptroller of Public
Accounts. See id. at 348. Thus, because none of the remaining information falls within the
scope of section 552.102(a) of the Government Code, the city may not withhold any of the
information under that exception.

In summary, the city must withhold the information you have marked under section 552.101
of the Government Code in conjunction with section 143.089(g) of the Local Government
Code. The rest of the submitted information must be released.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://ww w.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.
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Jamies W. Morris, 111
Assistant Attorney General
Open Records Division
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