
September 24,2012 

Mr. John Ohnemiller 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

First Assistant City Attorney 
City of Midland 
P.O. Box 1152 
Midland, Texas 79702 

Dear Mr. Ohnemiller: 

0R2012-15181 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 466655. 

The Midland Police Department (the "department") received a request for infonnation 
regarding a fonner Midland police officer. You state some of the requested infonnation has 
been released. You claim other responsive infonnation is excepted from disclosure under 
sections 552.101,552.117, and 552.130 of the Government Code. We have considered the 
exceptions you claim and reviewed the infonnation you submitted. 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses infonnation other statutes make confidential. 
Mental health records are confidential under section 611.002 of the Health and Safety Code, 
which provides in part: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 
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(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Sections 611.004 and 611.0045 of the Health and Safety Code provide for 
access to information that section 611.002 makes confidential only by certain individuals. 
See id. §§ 611.004, 611.0045; Open Records Decision No. 565 (1990). We have marked 
mental health records the department must withhold under section 552.101 of the 
Government Code in conjunction with section 611.002 of the Health and Safety Code unless 
the requestor is authorized to obtain the information under sections 611.004 and 611.0045. 

Section 552.101 of the Government Code also encompasses sections 1701.306 and 1701.454 
of the Occupations Code. Section 1701.306 provides in part: 

(a) The [Texas Commission on Law Enforcement Officer Standards and 
Education ("TCLEOSE")] may not issue a license to a person as an officer 
or county jailer unless the person is examined by: 

(I) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the report 
on file in a format readily accessible to [TCLEOSE]. A declaration is not 
public information. 

Occ. Code § 1701.306(a)-(b) (emphasis added). We have marked a declaration the 
department must withhold under section 552.101 of the Government Code in conjunction 
with section 1701.306 of the Occupations Code.! 

·We note Open Records Decision No. 684 (2009) is a previous detennination issued by this office 
authorizing all governmental bodies to withhold ten categories of infonnation without the necessity of 
requesting an attorney general decision, including L-2 and L-3 declarations under section 552. IOI of the 
Government Code in conjunction with section 1701 .306 of the Occupations Code. 
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Section 1701.454 of the Occupations Code governs the public availability of a form F-5 
("Report of Separation of Licensee") submitted to TCLEOSE under subchapter J of 
chapter 1701 of the Occupations Code. We note the submitted form F-5 was created prior 
to the effective date of the amendment of section 1701.454 by the Seventy-ninth Legislature. 
See Act of May 25, 2005, 79th Leg., R.S., ch. 1298, § 4, 2005 Tex. Gen. Laws 4094, 4096. 
Thus, the public availability of the form F-5 at issue is governed by the previous version of 
section 1701.454. See id. § 6.2 Section 1701.454 previously provided as follows: 

(a) A report or statement submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under [the Act] unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

(b) Except as provided by this subsection, a [TCLEOSE] member or other 
person may not release the contents of a report or statement submitted under 
this subchapter. The report or statement may be released only by the 
[TCLEOSE] employee having the responsibility to maintain the report or 
statement and only if: 

(I) the head of a law enforcement agency or the agency head's 
designee makes a written request on the agency's letterhead for the 
report or statement accompanied by the agency head's or designee's 
signature; and 

(2) the person who is the subject of the report or statement authorizes 
the release by providing a sworn statement on a form supplied by 
[TCLEOSE] that includes the person's waiver of liability regarding 
an agency head who is responsible for or who takes action based on 
the report or statement. 

Occ. Code § 1701.454. In this instance, the form F -5 at issue pertains to a former officer of 
the department who resigned after he was arrested and charged with a criminal offense and 
who later surrendered his peace officer's license, voluntarily and permanently. We therefore 
find the submitted form F-5 is not confidential under section 1701.454 of the Occupations 
Code. See id. § 1701.454(a). We note you also seek to withhold a form E-I ("Report of 

~Section 6 of the amending legislation states that "[tJhe changes in law made by this Act in relation to 
employment tennination reports apply only to an employment termination report under Subchapter J, 
Chapter 170 I. Occupations Code, regarding a resignation or termination that occurs on or after the effective 
date of this Act. An employment termination report regarding a resignation or termination that occurs before 
the effective date of this Act is governed by the law as it existed immediately before the effective date, and that 
law is continued in effect for that purpose." Act of May 25, 2005, 79th Leg., R.S., ch. 1298. § 6,2005 Tex. Gen. 
Laws 4094, 4096. 
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Criminal Charges") under section 1701.454. This section is applicable only to the records 
encompassed by subchapter J of chapter 1701 of the Occupations Code, however, and does 
not make a form E-l confidential. See id. § 1701.451 et seq.; see also Open Records 
Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope of its 
protection). We therefore conclude the department may not withhold any of the submitted 
information under section 552.101 of the Government Code in conjunction with 
section 1701.454 of the Occupations Code. 

You also claim section 552.101 of the Government Code 10 conjunction with 
section 1703.306 of the Occupations Code, which provides in part: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(l) the examinee or any other person specifically designated in 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process oflaw. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 

(c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code § 1703.306. We have marked information acquired from a polygraph 
examination the department must withhold under section 552.10 I of the Government Code 
in conjunction with section 1703.306 of the Occupations Code. 
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Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is highly intimate or embarrassing, such that its release would be 
highly objectionable to a person of ordinary sensibilities, and of no legitimate public interest. 
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S. W.2d 668, 685 (Tex. 1976). Common­
law privacy encompasses the specific types of information held to be intimate or 
embarrassing in Industrial Foundation. See 540 S.W.2d at 683 (information relating to 
sexual assault, pregnancy, mental or physical abuse in workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs). 
This office has concluded common-law privacy protects information that either identifies or 
tends to identify a victim of a sexual assault or other sex -related offense. See Open Records 
Decision Nos. 393 (1983), 339 (1982). We also have concluded a compilation of an 
individual's criminal history is highly embarrassing information, the publication of which 
would be highly objectionable to a reasonable person, and is generally not of legitimate 
concern to the public. Cf United States Dep't of Justice v. Reporters Comm.for Freedom 
of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's 
privacy interest, court recognized distinction between public records found in courthouse 
files and local police stations and compiled summary of information and noted that 
individual has significant privacy interest in compilation of one's criminal history). We note 
criminal history information obtained by a law enforcement agency in the process of hiring 
a peace officer is a matter oflegitimate public interest. We also note information related to 
routine traffic violations does not implicate privacy concerns. Cf Gov't Code § 411.081 (b). 

This office also has determined common-law privacy encompasses certain types of personal 
financial information. Financial information related only to an individual ordinarily satisfies 
the first element of the common-law privacy test, but the public has a legitimate interest in 
the essential facts about a financial transaction between an individual and a governmental 
body. See Open Records Decision Nos. 600 at 9-12 (1992) (identifying public and private 
portions of certain state personnel records), 545 at 4 (1990) ("In general. we have found the 
kinds of financial information not excepted from public disclosure by common-law privacy 
to be those regarding the receipt of governmental funds or debts owed to governmental 
entities"). 523 at 4 (1989) (noting distinction under common-law privacy between 
confidential background financial information furnished to public body about individual and 
basic facts regarding particular financial transaction between individual and public 
body). 373 at 4 (1983) (determination of whether public's interest in obtaining personal 
financial information is sufficient to justify its disclosure must be made on case-by-case 
basis). 

We note the submitted information pertains to qualifications and official conduct of a former 
Midland police officer. As this office has stated on many occasions. the public generally has 
a legitimate interest in public employment and public employees. particularly those who are 
involved in law enforcement. See Open Records Decision No. 444 at 6 (1986) (public has 
genuine interest in information concerning law enforcement employee's qualifications and 
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performance and circumstances of his termination or resignation); see also Open Records 
Decision Nos. 562 at 10 (1990) (personnel information does not involve most intimate 
aspects of human affairs, but in fact touches on matters of legitimate public concern), 473 
at 3 (1987) (fact that public employee received less than perfect or even very bad evaluation 
not private). 470 at 4 (1987) Gob performance does not generally constitute public 
employee's private affairs), 405 at 2 (1983) (manner in which public employee'sjob was 
performed cannot be said to be of minimal public interest), 329 (1982) (reasons for 
employee's resignation ordinarily not private). 

You contend some of the remaining information is protected by common-law privacy. 
Having considered your arguments and reviewed the information at issue, we have marked 
the information we conclude is highly intimate or embarrassing and not a matter oflegitimate 
public interest. The department must withhold that information under section 552.101 of the 
Government Code in conjunction with common-law privacy. Although you seek to withhold 
other information on this basis, we conclude the department may not withhold any other 
information on privacy grounds under section 552.10 I. 

We note section 552.102 of the Government Code is applicable to some of the remaining 
information.3 Section 552.1 02(a) excepts from disclosure "information in a personnel file, 
the disclosure of which would constitute a clearly unwarranted invasion of personal privacy." 
Gov"t Code § 552.102(a). The Texas Supreme Court has held section 552.102(a) excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. 
of Tex .• 354 S.W.3d 336, 348 (Tex. 2010). We have marked a date of birth the department 
must withhold under section 552.102(a) of the Government Code. 

Lastly, we address your claims under sections 552.117 and 552.130 of the Government Code. 
We note section 552.117(a)(2) excepts from disclosure the home address, home telephone 
number, emergency contact information, and social security number of a peace officer, as 
well as information that reveals whether the officer has family members, regardless of 
whether the officer complies with sections 552.024 or 552.1175 of the Government Code. 
See Gov't Code § 552.117(a)(2). Section 552.117(a)(2) adopts the definition of peace officer 
found at article 2.12 of the Code of Criminal Procedure. We have marked information 
related to a current or former employee of the department other than the individual who is 
the subject of the present request for information. If the other employee is still a peace 
officer, then the department must withhold the marked information under 
section 552.117(a)(2) of the Government Code. 

3Th is office will raise section 552.102 on behalf of a governmental body, as this section is a mandatory 
exception to disclosure. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) 
(mandatory exceptions). 
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You claim section 552.1 17(a)(l) of the Government Code, which excepts from disclosure 
the home address and telephone number, emergency contact information, social security 
number, and family member information of a current or former official or employee of a 
governmental body who requests this information be kept confidential under section 552.024 
of the Government Code. See id. §§ 552.117(a)(1), .024. Whether a particular item of 
information is protected by section 552.117( aX 1) must be determined at the time of the 
governmental body's receipt of the request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may only be withheld under section 552.117(a)(I) 
on behalf of a current or former official or employee who made a request for confidentiality 
under section 552.024 prior to the date of the governmental body's receipt of the request for 
the information. Information may not be withheld under section 552.117(a)( 1) on behalf of 
a current or former official or employee who did not timely request confidentiality under 
section 552.024. You state the former employee who is the subject of the request elected not 
to allow public access to his personal information. Based on your representation, we 
conclude the department must withhold the information related to the former employee we 
have marked under section 552.l17(a)(I) of the Government Code. Likewise, the 
department must withhold the marked information related to the other current or former 
employee under section 552.1 17(a)(1) ifhe is no longer a peace officer but timely requested 
confidentiality for the marked information under section 552.024 of the Government Code. 

Section 552.130 of the Government Code excepts from disclosure information related to a 
motor vehicle operator's or driver's license or permit issued by an agency of this state or 
another state or country. See Gov'tCode § 552.13O(a)(I). We have marked driver's license 
information the department must withhold under section 552.130 of the Government Code. 

In summary, the department must withhold (1) the marked mental health records under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code unless the requestor is authorized to obtain the information under 
sections 611.004 and 611.0045; (2) the marked declaration under section 552.101 in 
conjunction with section 1701.306 of the Occupations Code; (3) the marked information 
acquired from a polygraph examination under section 552.101 in conjunction with 
section 1703.306 of the Occupations Code; (4) the information we have marked under 
section 552.101 in conjunction with common-law privacy; (5) the marked birth date under 
section 552.1 02(a) of the Government Code; (6) the marked information related to the other 
current or former employee under section 552.11 7( a )(2) of the Government Code ifhe is still 
a peace officer; (7) the marked information concerning the former employee who is the 
subject of the request under section 552.117( a)( 1) of the Government Code, along with the 
marked information related to the other current or former employee ifhe is no longer a peace 
officer but timely requested confidentiality for the marked information under section 552.024 
of the Government Code; and (8) the marked driver's license information under 
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section 552.130 of the Government Code.4 The department must release the rest of the 
submitted information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http:I'\\\\,\\.oag.<;tatc.tx.us!oocn/indcx orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

erely, Q 
~ W. dYJoVw..~ 
W. Morris, III 

Assistant Attorney General 
Open Records Division 

JWMlbhf 

Ref: ID# 466655 

Enc: Submitted documents 

c: Requestor 
(w/o enclosures) 

4As we are able to make these determinations. we need not address your other arguments against 
disclosure. 


