
September 24,2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Christina Alvarado 
Assistant District Attorney 
Dallas County District Attorney's Office 
133 North Riverfront Boulevard, LB-19 
Dallas, Texas 75207-4399 

Dear Ms. Alvarado: 

0R2012-15189 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 465815. 

The Dallas County District Attorney's Office (the "district attomey's office") received a 
request for eight categories of infonnation pertaining to two specified cases. 1 You state the 
district attomey's office has released some of the requested infonnation. You claim that the 
submitted infonnation is excepted from disclosure under section 552.103 of the Government 
Code. We have considered the exception you claim and reviewed the submitted 
representative sample of infonnation.2 

Initially, you have marked some of the submitted infonnation as exhibits that were admitted 
into evidence at trial. Section 552.022(a)(17) of the Government Code provides for the 

'Vou state, and provide supporting documentation demonstrating, the district attorney's office sought 
and received clarification of the request for information. See Gov't Code § SS2.222(b) (stating that if 
information requested is unclear to governmental body or if a large amount of information bas been requested, 
governmental body may ask requestor to clarify or narrow request, but may not inquire into purpose for which 
information will be used); City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding that when 
governmental entity. acting in good faith, requests clarification of unclear or overbroad request for public 
information. ten-business-day period to request attorney general opinion is measured from date the request is 
clarified or narrowed). 

2This letter ruling assumes that the submitted representative sample of information is truly 
representative of the requested information as a whole. This ruling does not reach, and therefore does not 
authorize, the withholding of any other requested information to the extent that the other information is 
substantially different than that submitted to this office. See Gov't Code §§ SS2.301(e)(I)(D), .302; Open 
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 
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required public disclosure of "infonnation that is also contained in a public court record," 
unless it is ''made confidential under [the Act] or other law[.]" Gov't Code § 552.022(a)( 17). 
The court-filed documents you have marked are subject to section 552.022(a)(17) and must 
be released unless they are confidential under the Act or other law. Although you assert this 
infonnation is excepted from disclosure under section 552.103 of the Government Code, this 
section is discretionary and does not make infonnation confidential under the Act. See 
Dallas Area Rapid Transit v. pallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records 
Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may be waived); see 
also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). 
Therefore, the district attorney's office may not withhold the court-filed documents under 
section 552.103. However, we note the court-filed documents contain infonnation that is 
subject to section 552.101, which protects infonnation made confidential under law, and 
sections 552.130 and 552.136, which make infonnation confidential under the Act.3 See 
Gov't Code §§ 552.101, .130 (providing for "confidentiality" of infonnation under 
section 552.130), .136 (providing for "confidentiality" of infonnation under 
section 552.136). Thus, we will address the applicability of sections 552.101, 552.130, 
and 552.136 for the infonnation that is subject to section 552.022. We will also consider 
your argument under section 552.103 for the infonnation that is not subject to 
section 552.022. 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infennation protected by other statutes, such as 
section 261.201 of the Family Code, which provides, in relevant part: 

(a) [T]he following infonnation is confidential, is not subject to public 
release under [the Act], and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made 
under [chapter 261 of the Family Code] and the identity of 
the person making the report; and 

(2) except as otherwise provided in this section, the files, 
reports, records, communications, audiotapes, videotapes, and 
working papers used or developed in an investigation under 
[chapter 261 of the Family Code] or in providing services as 
a result of an investigation. 

'The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 



Ms. Christina Alvarado - Page 3 

Fam. Code § 261.20l(a). Some of the submitted infonnation pertains to an investigation of 
alleged or suspected child abuse, the infonnation falls within the scope of section 261.201 
of the Family Code. See id. §§ 1 0l.003( a) (defining "child" for purposes of this section as 
person under 18 years of age who is not and has not been married or who has not had the 
disabilities of minority removed for general purposes), 261.001(1) (defining "abuse" for 
purposes of chapter 261 of the Family Code). As you do not indicate that the investigating 
agency has adopted a rule that governs the release of this type ofinfonnation, we assume that 
no such regulation exists. Given that assumption, and based on our review, we determine 
the infonnation we have marked is confidential pursuant to section 261.201 of the Family 
Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute). Accordingly, 
the district attorney's office must withhold this infonnation from disclosure under 
section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code.· 

Section 552.103 of the Government Code provides, in part: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the infonnation that it seeks to 
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date the governmental body received the 
request for infonnation, and (2) the infonnation at issue is related to the pending or 
anticipated litigation. See Univ. o/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Houston [1 st Dist.] 1984, writ ref d n.r.e.). The governmental body must meet both 
prongs of this test for infonnation to be excepted from disclosure under section 552.1 03(a). 
See Open Records Decision No. 551 at 4 (1990). . 

4As our ruling is dispositive, we need not address your argument against disclosure of this informatIon. 
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You infonn us the remaining infonnation that is not subject to section 552.022 pertains to 
a criminal case that is currently pending appeal in the United States Court of Appeals for the 
Fifth Circuit and, at the time the district attorney's office received the present request for 
infonnation, the defendant had not exhausted all his appellate remedies. Based upon your 
representations and our review, we agree litigation was pending as of the date the request was 
received. We further find the infonnation at issue relates to the pending litigation. 
Accordingly, we conclude the district attorney's office may withhold the remaining 
infonnation that is not subject to section 552.022 under section 552.103 of the Government 
Code. 

We note that once the infonnation has been obtained by all parties to the pending litigation, 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
infonnation. Open Records Decision No. 349 at 2 (1982). We also note that the 
applicability of section 552.1 03 (a) ends when the litigation is concluded. Attorney General 
Opinion MW-575 (1982) at 2; Open Records Decision Nos. 350 at 3 (1982), 349 at 2. 

Section 552.1 0 1 of the Government Code also encompasses former section 51.14 of the 
Family Code. Prior to its repeal by the Seventy-fourth Legislature, section 51. 14(d) of the 
Family Code provided for the confidentiality of juvenile law enforcement records. Law 
enforcement records pertaining to conduct occurring before January 1, 1996, are governed 
by the fonner section 51.14( d), which was continued in effect for that purpose. See Act of 
May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591. 
Section 51.14 applies to records of a "child," which is defined as a person who is ten years 
of age or older and under seventeen years of age. See Fam. Code § 51.02(2). Fonner 
section 51.14 provided, in relevant part, as follows: 

(d) Except as provided by Article 15.27, Code of Criminal Procedure, and 
except for files and records relating to a charge for which a child is 
transferred under Section 54.02 of this code to a criminal court for 
prosecution, the law-enforcement files and records are not open to public 
inspection nor may their contents be disclosed to the public, but inspection 
of the files and records is permitted by: 

(1) a juvenile court having the child before it in any proceeding; 

(2) an attorney for a party to the proceeding; and 

(3) law-enforcement officers when necessary for the discharge of their 
official duties. 

[d. § 51.14 (repealed 1995). Some of the remaining infonnation concerns juvenile 
delinquent conduct that occurred prior to January 1, 1996. See id. § 51.03 (defining 
"delinquent conduct''). The exceptions to fonner section 51.14( d) do not apply to the 
requestor. Accordingly, we conclude the district attorney's office must withhold the 
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information we have marked under section 552.101 of the Government Code in conjunction 
with fonner section 51.14 of the Family Code. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code. Section 560.003 provides that "[ a] biometric identifier in the possession 
of a governmental body is exempt from disclosure under [the Act]." Gov't Code § 560.003; 
see also id. §§ 560.00 1 (l ) (defining "biometric identifier" to include fingerprints), .002(1 )(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure). Therefore, the district 
attorney's office must withhold the fingerprints we have marked under section 552.101 in 
conjunction with section 560.003 of the Government Code.' 

Section 552.101 of the Government Code also encompasses section 611.002 of the Health 
and Safety Code. Section 611.002 provides "[c]ommunications between a patient and a 
professional, and records of the identity, diagnosis, evaluation, or treatment of a patient 
that are created or maintained by a professional, are confidential." Health & Safety Code 
§ 611.002(a). Section 611.001 defines a ''professional'' as (1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate 
or treat mental or emotional conditions or disorders, or (3) a person the patient reasonably 
believes is authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 
and 611.0045 provide for access to mental health records only by certain individuals. See 
id. §§ 611.004, .0045; Open Records Decision No. 565 (1990). These sections permit 
disclosure of mental health records to a patient, a person authorized to act on the patient's 
behalf, or a person who has the written consent of the patient. See Health & Safety Code 
§§ 611.004-.0045. Upon review, we find the infonnation we have marked constitutes mental 
health records that are confidential under section 611.002 of the Health and Safety Code. 
The district attorney's office must withhold the marked mental health records under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code, unless it receives consent for their release in accordance with 
sections 611.004 and 611.0045 of the Health and Safety Code. 

Section 552.101 of the Government Code also encompasses section 773.091 of the Health 
and Safety Code. Section 773.091 is applicable to information relating to the provision of 
emergency medical services ("EMS'') and provides, in pertinent part: 

(b) Records of the identity, evaluation or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

5We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold specific categories of information without the necessity of 
requesting an attorney general decision. including a fingerprint under section 552.101 in conjunction with 
section 560.003 of the Government Code. 
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(c) Any person who receives information from confidential communications 
or records as described by this chapter, other than a person listed in 
Section 773.092 who is acting on the survivor's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was obtained. 

Id. § 773.091(b)-(c). However, section 773.091 furtherprovides: 

The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Id. § 773.091(g). Upon review we find the information we have marked constitutes EMS 
records maintained by an EMS provider documenting emergency medical service provided 
to a patient by EMS personnel and, therefore, the information is confidential under 
section 773.091. See id. § 773.003(8) (defining "emergency medical services" for the 
purposes of chapter 773 of the Health and Safety Code). Accordingly, the EMS information 
we have marked is confidential and must be withheld under section 552.101 of the 
Government Code in conjunction with section 773.091 of the Health and Safety Code, except 
as specified by section 773.091(g). 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MPA"), subtitle B of title 3 of the Occupations Code, which pertains to medical records. 
See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(b), (c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Medical records must be released upon the patient's signed, written consent, 
provided the consent specifies (1) the information to be covered by the release, (2) reasons 
or purposes for the release, and (3) the person to whom the information is to be released. 
Occ. Code §§ 159.004, .005. Section 159.oo2(c) also requires that any subsequent release 
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of medical records be consistent with the purposes for which the governmental body obtained 
the records. ORO 565 at 7. Medical records may be released only as provided under the 
MPA. ORO 598. We have marked medical records that are subject to the MPA. The 
district attorney's office must withhold this infonnation under section 552.101 of the 
Government Code in conjunction with section 159.002 of the Occupations Code unless it 
receives written consent for the release of the records that complies with sections 159.004 
and 159.005 of the MPA. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions relating to the "zones of privacy" pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education the United States 
Supreme Court has recognized. See Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); ORO 455 
at 3-7. The second constitutionally protected privacy interest is in freedom from public 
disclosure of certain personal matters. See Ramie v. City of Hedwig Vii/age, Tex., 765 
F .2d 490 (5th Cir. 1985); ORO 455 at 6-7. This aspect of constitutional privacy balances the 
individual's privacy interest against the public's interest in the infonnation. See ORO 455 
at 7. Constitutional privacy under section 552.101 is reserved for ''the most intimate aspects 
of human affairs." Id. at 5 (internal quotations omitted) (quoting Ramie, 765 F.2d at 492). 

In Open Records Decision No. 430 (1985), our office determined a list of inmate visitors is 
protected by constitutional privacy because people have a First Amendment right to 
correspond with inmates, which would be threatened if their names were released. See also 
Open Records Decision Nos. 428 (1985) (logs of certain mail sent or received by inmates 
protected by constitutional privacy), 185 (1978) (public's right to obtain inmate's 
correspondence list not sufficient to overcome First Amendment right of inmate's 
correspondents to maintain communication with inmate free of threat of public exposure). 
Upon review, we find the district attorney's office must withhold the infonnation we have 
marked under section 552.101 of the Government Code in conjunction with constitutional 
pnvacy. 

Section 552.130 of the Government Code provides infonnation relating to a motor vehicle 
operator's or driver's license or pennit, a motor vehicle title or registration, or a personal 
identification document issued by an agency of Texas or another state or country is excepted 
from public release. Gov't Code § 552. 13O(a). We conclude the district attorney's office 
must withhold the infonnation we have marked in the remaining infonnation and indicated 
on the submitted news footage video recording you state you will release under 
section 552.130 of the Government Code. 

Section 552.136 of the Government Code states, "Notwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552. 136(b); 
see also id. § 552.136(a) (defining "access device"). Upon review, we find the district 
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attorney's office must withhold the bank account and bank routing numbers we have marked 
under section 552.136 of the Government Code. 

In summary, the district attorney's office must withhold the infonnation we marked under 
section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code. The district attorney's office may withhold the remaining infonnation that does not 
consist of court-filed exhibits that are subject to section 552.022 under section 552.103 of 
the Government Code. The district attorney's office must withhold the following: (1) the 
infonnation we have marked under section 552.101 of the Government Code in conjunction 
with fonner section 51.14 of the Family Code; (2) the fingerprints we have marked under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code; (3) the marked mental health records we have marked under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code unless the district attorney's office receives proper consent for their release; 
(4) the EMS infonnation we have marked under section 552.101 of the Government Code 
in conjunction with section 773.091 of the Health and Safety Code, except as specified by 
section 773.091(g); (5) the medical records we have marked under section 552.101 of the 
Government Code in conjunction with the MP A unless the district attorney's office receives 
proper consent for release; (6) the infonnation we have marked under section 552.101 of the 
Government Code in conjunction with constitutional privacy; (7) the infonnation we have 
marked and indicated under section 552.130 of the Government Code; and (8) the bank 
account and bank routing numbers we have marked under section 552.136 of the 
Government Code. The district attorney's office must release the remaining infonnation. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

ct~c:a~W 
Assistant Attorney General 
Open Records Division 

LEWag 
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Ref: ID# 465815 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


