
September 28,2012 

Ms. Judi S. Rawls 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Police Admin. Legal Counsel 
Beaumont Police Department 
P.O. Box 3827 
Beaumont, Texas 77704-3827 

Dear Ms. Rawls: 

0R2012-15522 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 466386. 

The Beaumont Police Department (the "department") received a request for all information 
pertaining to a specified murder investigation and arrest. You state some of the requested 
information will be released to the requestor. You claim that the submitted information is 
excepted from disclosure under sections 552.101, 552.107, 552.117, 552.1175, 552.119, 
552.130, and 552.147 of the Government Code. I We also understand you to raise 
sections 552.102 and 552.137 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, you state a portion of the submitted information, which you have marked is not 
responsive to the instant request because it does not pertain to the actual murder investigation 
that is the subject of the instant request. Upon review, we agree most of this information, 
which we have marked, is not responsive to the instant request. This ruling does not address 
the availability of non-responsive information, and the department need not release this 
information to the requestor. 

IAlthough you raise Texas Rule of Evidence 503, the proper exception to raise when asserting the 
attorney-client privilege for infonnation not subject to section 552.022 of the Government Code is 
section 552.107 of the Government Code. See Open Records Decision No. 676 at 1·2 (2002). 
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Next, we must address the department's obligations under the Act. Section 552.301 of the 
Government Code prescribes the procedures that a governmental body must follow in asking 
this office to decide whether requested information is excepted from public disclosure. 
Gov't Code § 552.301. Section 552.301(b) requires that a governmental body ask for a 
decision from this office and state which exceptions apply to the requested information by 
the tenth business day after receiving the request. /d § 552.301 (b). You state the department 
received the request for information on July 9,2012. Accordingly, the tenth business day 
after the receipt of the request was July 23, 2012. Although you timely raised 
sections 552.101, 552.102, 552.107, 552.117, 552.1175, 552.130, 552.137 and 552.147 in 
your initial request for a decision to this office, you did not raise section 552.119 until 
July 27, 2012. Thus, with respect to section 552.119, the department failed to comply with 
the procedural requirements mandated by section 552.301(b). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancoclcv. State Bd. of/ns., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); 
see also Open Records Decision No. 630 (1994). A compelling reason exists when 
third-party interests are at stake or when information is confidential under other law. Open 
Records Decision No. 150 (1977). As section 552.119 of the Government Code can provide 
a compelling reason to overcome the presumption of openness, we will consider the 
applicability of this exception, as well as the timely raised exceptions, for the submitted 
information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information that other statutes make 
confidential, such as section 414.009 of the Government Code, which provides in part: 

(a) A person who is a member or employee of the [crime stoppers advisory 
council] or who accepts a report of criminal activity on behalf of a crime 
stoppers organization commits an offense if the person intentionally or 
knowingly divulges to a person not employed by a law enforcement agency 
the content of a report of a criminal act or the identity of the person who 
made the report without the consent of the person who made the report. 

/d. § 414.009. You assert some of the submitted information was submitted to a crime 
stoppers organization. See id. § 414.001(2)(8) (defining "crime stoppers organization" as 
public organization operated on a local or statewide level that pays rewards to persons who 
report information about criminal activity to the organization and that forwards the 
information to the appropriate law enforcement agency). 8ased on your representation, we 
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have marked infonnation the department must withhold under section 552.101 of the 
Government Code in conjunction with section 414.009 of the Government Code. 

Section 552.101 of the Government Code also encompasses section 11 of article 49.25 of the 
Code of Criminal Procedure, which provides as follows: 

The medical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall issue a death certificate. . .. The records are subject to required public 
disclosure in accordance with Chapter 552, Government Code, except that a 
photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with Chapter 552, Government 
Code, but is subject to disclosure: 

(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 11 . Upon review, we agree the photographs you have 
identified as "autopsy photos" consist of photographs of a decedent's body taken during an 
autopsy. We further find neither of the statutory exceptions to confidentiality is applicable 
in this instance. Accordingly, the department must withhold the information you have 
indicated under section 552.101 of the Government Code in conjunction with section 11 of 
article 49.25 of the Code of Criminal Procedure. 

Section 552.101 of the Government Code also encompasses chapter 772 of the Health and 
Safety Code, which authorizes the development of local emergency communications 
districts. Section 772.318 of the Health and Safety Code applies to an emergency 
communication district for a county with a population of more than 20,000 and makes 
confidential the originating telephone numbers and addresses of 9-1-1 callers that are 
furnished by a service supplier. See Open Records Decision No. 649 (1996). We understand 
that the department is within an emergency communication district that is subject to 
section 772.318. You claim that the 9-1-1 callers' originating telephone numbers in the 
submitted information are confidential under section 772.318 of the Health and Safety Code. 
Upon review, we agree that the originating telephone numbers you have marked must be 
withheld under section 552.101 of the Government Code in conjunction with section 772.318 
of the Health and Safety Code. 

Section 552.101 also encompasses section 411.153 of the Government Code. 
Section 411.153 provides as follows: 
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(a) A DNA record stored in the DNA database is confidential and is not 
subject to disclosure under the public infonnation law, Chapter 552. 

(b) A person commits an offense if the person knowingly discloses to an 
unauthorized recipient infonnation in a DNA record or infonnation related 
to a DNA analysis of a sample collected under this subchapter. 

( c) An offense under this section is a state jail felony. 

(d) A violation under this section constitutes official misconduct. 

Gov't Code § 411.153. A "DNA record" means the results of a forensic DNA analysis 
perfonned by a DNA laboratory. See id. § 411.141(6), (7). "Forensic analysis" is defined 
as "a medical, chemical, toxicologic, ballistic, or other expert examination or test perfonned 
on physical evidence, including DNA evidence, for the purpose of detennining the 
connection of the evidence to a criminal action." See Crim. Proc. Code art. 38.35(4); see 
also Gov't Code § 411.141 (10) (providing that "forensic analysis" has meaning assigned by 
Crim. Proc. Code art. 38.35). A "DNA database" means "one or more databases that contain 
forensic DNA records maintained by the director [of the Department of Public Safety 
("DPS"»)." Gov't Code § 411.141(5); see id. § 411.001(3). 

The director of DPS is required to establish certain procedures for DNA laboratories. See 
id. §§ 411.144(a), .142(h) (requiring director to establish standards for DNA analysis). 
Section 411.144 of the Government Code provides that a DNA laboratory conducting a 
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G 
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C § 28.82(a). The 
director ofDPS has adopted rules that govern the regulation of forensic DNA laboratories 
inthisstate. See 37 T.A.C. §§ 28.81, .82 (describing minimum standards by which a forensic 
DNA laboratory must abide); see also Gov't Code § 411.147(b). The director ofDPS may 
release a DNA record in certain instances, including to a criminal justice agency for criminal 
justice or law enforcement purposes. See Gov't Code § 411.147(c). 

In this instance, some of the remaining infonnation are DNA records relating to DNA 
analyses of samples collected under subchapter G of chapter 411 of the Government Code. 
The documents in question are contained in records of a criminal investigation. The 
documents we have marked appear to be the result offorensic DNA analyses perfonned by 
a DNA laboratory in accordance with DPS regulations. Thus, we conclude the department 
must withhold the DNA records we have marked under section 552.101 of the Government 
Code in conjunction with section 411.153 of the Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects infonnation that (1) contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 
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S. W.2d 668, 685 (Tex. 1976). The type ofinfonnation considered intimate or embarrassing 
by the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. This office has found personal financial infonnation not relating to the 
financial transaction between an individual and a governmental body is excepted from 
required public disclosure under common-law privacy. See Open Records Decision 
Nos. 600 (1992), 545 ( 1990) (deferred compensation infonnation, participation in voluntary 
investment program, election of optional insurance coverage, mortgage payments, assets, 
bills, and credit history). This office has also found that some kinds of medical information 
or infonnation indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness 
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). However, the public has a legitimate interest in 
knowing the details of a crime. See Lowe v. Hearst Communications, Inc., 487 
F.3d 246, 250 (5th Cir. 2007) (noting a "legitimate public interest in facts tending to support 
an allegation of criminal activity" (citing Cinel v. Connick, 15 F.3d 1338, 1345-46 (1994)). 
We also note the addresses, telephone numbers and dates of birth of members of the public 
are not highly intimate or embarrassing. See Open Records Decision No. 455 (1987). 
Detenninations under common-law privacy must be made on a case-by-case basis. See Open 
Records Decision No. 373 at 4 (1983); Indus. Found. 540 S.W.2d at 685 (whether matter 
is of legitimate interest to public can be considered only in context of each particular case). 
Upon review, we find the department must withhold the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
Furthennore, we note one of the submitted video recordings contains infonnation that is 
highly intimate or embarrassing and of no legitimate public interest. You infonn us the 
department does not have the technological capability to redact infonnation from the 
submitted video recording. As such, the department must withhold the video recording we 
have marked in its entirety pursuant to section 552.101 in conjunction with common-law 
privacy. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. 
Roe, 429 U.S.589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 
at 4 (1987), 455 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 
Cir. 1981); ORO 455 at 3-7 (1987). The second constitutionally protected privacy interest 
is in freedom from public disclosure of certain personal matters. See Ramie v. City of 
Hedwig Village. Tex., 765 F.2d 490 (5th Cir.1985); ORO 455 at 6-7. This aspect of 
constitutional privacy balances the individual's privacy interest against the public's interest 
in the infonnation. See ORO 455 at 7. Constitutional privacy under section 552.101 is 
reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d 
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at 492}. We note the right to privacy is a personal right that lapses at death and therefore 
may not be asserted solely on behalf of a deceased individual. See Moore v. Charles B. 
Pierce Film Enters., Inc., 589 S. W.2d 489, 491 (Tex. Civ. App.-Texarkana 1979, writ ref d 
n.r.e.); Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). 
However, the United States Supreme Court has determined that surviving family members 
can have a privacy interest in information relating to their deceased relatives. See Nat '[ 
Archives & Records Admin. v. Favish, 124 S. Ct. 1570 (2004). 

The submitted crime scene photographs relate to a deceased individual, so they may not be 
withheld based on the deceased's privacy interests. However, you assert the privacy interest 
of the deceased's family may require the withholding of the photographs at issue. In this 
instance, you state the department has been unable to notify the decedent's family of their 
right to assert an interest in withholding certain information. Absent a representation from 
the decedent's family, we find the department may not withhold the photographs at issue. 

You also claim police officers' dates of birth must be withheld. Section 552.1 02(a} excepts 
from disclosure "information in a personnel file, the disclosure of which would constitute 
a clearly unwarranted invasion of personal privacy." Gov't Code § 552.102(a}. The Texas 
Supreme Court has held section 552.1 02(a} excepts from disclosure the dates of birth of state 
employees in the payroll database of the Texas Comptroller of Public Accounts. See Tex. 
Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336, 348 (Tex. 2010). 
Thus, under Texas Comptroller, section 552.102(a} is applicable to the birth date of an 
employee of a governmental body in a record maintained by his or her employer in an 
employment context. In this instance, the birth dates in question are contained in a police 
report. Thus, as the birth dates are not maintained in an employment context, we conclude 
the department may not withhold the birth dates in question under section 552.1 02(a} of the 
Government Code. 

Section 552.117(a)(2} of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security number 
of a peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code. See Gov't Code § 552.1l7(a}(2}. 
Section 552.117(a)(2} applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. We note section 552.117 is also applicable to personal cellular 
telephone numbers, provided the cellular telephone service is not paid for by a governmental 
body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to 
cellular telephone numbers paid for by governmental body and intended for official use). 
The information you marked under section 552.117 is not held by the department in an 
employment context but, rather. is held in a law enforcement context. Therefore, we find 
section 552.11 7( a)(2) does not apply to the information you marked, and the department may 
not withhold any of the marked information on that basis. 
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Section 552.1175 of the Government Code applies to infonnation pertaining to peace officers 
that the department does not hold in an employment context and provides, in part, the 
following: 

Infonnation that relates to the home address, home telephone number, 
emergency contact infonnation, or social security number of [a peace officer 
as defined by article 2.12 of the Code of Criminal Procedure], or that reveals 
whether the individual has family members is confidential and may not be 
disclosed to the public under this chapter if the individual to whom the 
infonnation relates: 

(I) chooses to restrict public access to the infonnation; and 

(2) notifies the governmental body of the individual's choice on a 
fonn provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Code § 552.1 1 75(b). We note a pager or cellular telephone number provided to an 
employee at public expense may not be withheld under section 552.1175. See generally 
ORD No. 506 at 5-6. Upon review, we fmd some of the infonnation you have marked 
consists of peace officers' work telephone numbers. Thus, the department may not withhold 
this infonnation under section 552.1175. We are unable to detennine whether the remaining 
infonnation you have marked are the home telephone numbers, personal pager number, and 
home address of licensed peace officers. To the extent the infonnation we have marked 
consists of a licensed peace officer's home telephone number, personal pager number, or 
home address, and the peace officer elects to withhold access to this infonnation in 
accordance with section 552.1 1 75(b), the department must withhold the marked information 
under section 552.1175 of the Government Code. However, the marked pager number may 
only be withheld ifit is not paid for by the governmental body. 

Section 552.119 of the Government Code provides as follows: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code 
of Criminal Procedure, the release of which would endanger the life or 
physical safety of the officer, is excepted from [required public disclosure] 
unless: 

(l) the officer is under indictment or charged with an offense by 
infonnation; 

(2) the officer is a party in a fire or police civil service hearing or a 
case in arbitration; or 

(3) the photograph is introduced as evidence in ajudicial proceeding. 
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(b) A photograph exempt from disclosure under Subsection (a) may be made 
public only if the peace officer or security officer gives written consent to the 
disclosure. 

Gov't Code § 552.119. Under section 552.119, a governmental body must demonstrate, if 
the documents do not demonstrate on their face, that release of the photograph would 
endanger the life or physical safety of a peace officer. You seek to withhold the remaining 
submitted video recording under section 552.119. Upon review, we find that the department 
has failed to demonstrate that release of this video recording would endanger the officer's 
life or physical safety. Accordingly, the remaining video recording may not be withheld 
under section 552.119 of the Government Code. 

Section 552.130 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from the requirements of Section 552.021 if the 
information relates to: 

(1) a motor vehicle operator's or driver's license or permit issued by 
an agency of this state or another state or country; 

(2) a motor vehicle title or registration issued by an agency of this 
state or another state or country; or 

(3) a personal identification document issued by an agency of this 
state or another state or country or a local agency authorized to issue 
an identification document. 

Id. § 552.130(aXl)-(3). We note the purpose of section 552.130 is to protect the privacy 
interests of individuals. Because the right of privacy lapses at death, motor vehicle record 
information that pertains solely to a deceased individual may not be withheld under 
section 552.130. See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 
(Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); see also Attorney General Opinions 
JM-229 (1984), H-917 (1976); Open Records Decision No. 272 at 1 (1981) (privacy rights 
lapse upon death). Thus, section 552.130 is not applicable to the deceased individual's 
driver's license information you have marked in the submitted information, and the 
department may not withhold it on that basis. However, the department must withhold the 
remaining motor vehicle record information it has marked, as well as the additional 
information we have marked, under section 552.130 of the Government Code. 

Section 552.136 of the Government Code provides in part that "[nJotwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that 
is collected, assembled, or maintained by or for a governmental body is confidential." Id. 
§ 552.136(b). The department must withhold the bank account and routing numbers we have 
marked under section 552.136 of the Government Code. 
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Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). ld. § 552. 137(a)-(c). 
Section 552.137 is not applicable to a government employee's work e-mail address because 
such an address is not that of the employee as a "member of the public" but rather the address 
of the individual as a government employee. Accordingly, the department may not withhold 
the government employee's e-mail address you have indicated under section 552.137. 

Section 552.l47 of the Government Code provides "[t]he social security number of a living 
person is excepted from" required public disclosure under the Act. ld. § 552.147(a). The 
department may withhold the social security numbers you have marked under 
section 552.l47 of the Government Code.2 

In summary, the department must withhold the information we have marked under 
section 552.l01 of the Government Code in conjunction with section 414.009 of the 
Government Code. The department must withhold the information you have indicated under 
section 552.101 of the Government Code in conjunction with section 11 of article 49.25 of 
the Code of Criminal Procedure. The department must withhold the originating telephone 
numbers you have marked under section 552.101 of the Government Code in conjunction 
with section 772.318 of the Health and Safety Code. The department must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with section 411.153 of the Government Code. The department must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with common-law privacy. The video recording we have marked must also be withheld it 
its entirety under section 552.101 of the Government Code in conjunction with common-law 
privacy. The department must withhold the home address, home phone numbers, and pager 
numbers of police officers we have marked under section 552.1175 of the Government Code 
if the officers elect to withhold such information; except the marked pager number may only 
be withheld if the service is not paid for by a governmental body. With the exception of the 
deceased's driver's license number which must be released, the department must withhold 
the information you have marked, in addition to the information we have marked, under 
section 552.130 of the Government Code. The department must withhold the information 
we have marked under section 552.136 of the Government Code. The department may 
withhold the social security numbers you have marked under section 552.147 of the 
Government Code. The remaining information must be released.3 

:We note section 552. I 47(b) of the Government Code authorizes a governmental body to redact a 
living person's social security number from public release without the necessity of requesting a decision from 
this office under the Act. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure. 
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This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at h tp: /lww\\.oag.statc.tx.uslopcnJindcx orJ.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~w.~. 
Jeffrey W. Giles 
Assistant Attorney General 
Open Records Division 

JWG/tch 

Ref: ID# 466386 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


