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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

October 2, 2012 

Ms. Ashley D. Dierker 
Counsel for the City of Euless 
Taylor, Olson, Adkins, Sralla, Elam, L.L.P. 
6000 Western Place, Suite 200 
Fort Worth, Texas 76107 

Dear Ms. Dierker: 

0R20 12-15696 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 466583. 

The City of Euless (the "city"), which you represent, received two requests from different 
requestors for information related to a specified incident. You state you will redact 
information in accordance with Open Records Decision No. 684 (2009) and 
section 552.l30(c) of the Government Code. 1 You claim the submitted information is 
excepted from disclosure under section 552.101 of the Government Code. We have 
considered the exception you claim and reviewed the submitted information. 

1000n Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold specific categories of information without the necessity of requesting an attorney general 
decision, including a Texas license plate number under section 552.130 of the Government Code. 
Section 552.130( c) of the Government Code authorizes a governmental body to redact, without the necessity 
of requesting a decision from this office, a motor vehicle operator's or driver's license or permit issued by an 
agency of this state. or another state or country, and a personal identification document issued by an agency of 
this state, or another state or country, or a local agency authorized to issue an identification document. Gov't 
Code § 552.130(c)(govemmental body may redact information described by subsections 552. J 30(a)( J )and(3) 
from any information the governmental body discloses without necessity ofrequesting decision from attorney 
general); see id. (entitling requestor to appeal governmental body's decision to withhold information pursuant 
to section 552.130( c) to attorney general); id. (requiring governmental body that withholds information pursuant 
to section 552. J 30(c) to provide notice to requestor). 
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Initially, we note some of submitted infonnation, which we have marked, is not responsive 
because it does not pertain to the specified incident. The city need not release this 
nonresponsive information and this ruling will not address that infonnation. 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infonnation protected by other statutes, such 
as section 261.201 of the Family Code. Section 261.201 provides as follows: 

(a) [T]he following infonnation is confidential, is not subject to public 
release under [the Act] and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). Upon review, we find a portion of the responsive infonnation was 
used or developed in an investigation of child abuse or neglect conducted by Child Protective 
Services ("'CPS"). See id § 261.00 1 (1), (4)( defining "abuse" and "neglect" for purposes of 
chapter 261 of the Family Code); see also id § 101.003(a) (defining "child" for purposes of 
this section as person under 18 years of age who is not and has not been married or who has 
not had the disabilities of minority removed for general purposes). Therefore, this 
information falls within the scope of section 261.201(a). As you do not stat~ CPS has 
adopted a rule that governs the release of this type of infonnation, we assume that none 
exists. Given that assumption, we conclude the infonnation we have marked is confidential 
under section 261.201(a) of the Family Code, and the city must withhold it under 
section 552.101 of the Government Code.2 See Open Records Decision No. 440 at 2 (1986) 
(addressing predecessor statute). We note the remaining responsive information pertains to 
a capital murder investigation. Upon review, we fmd the remaining responsive information 
does not consist of either a report of alleged or suspected child abuse or neglect made under 
chapter 261 of the Family Code or infonnation used or developed in an investigation under 
chapter 261. We therefore conclude the city may not withhold the remaining responsive 
infonnation under section 552.101 of the Government Code in conjunction with 
section 261.201 of the Family Code. 

2 As our ruling is dispositive. we need not address your remaining arguments against disclosure of this 
infonnation. 
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Section 552.101 of the Government Code also encompasses the Medical Practice Act 
(the "MPA"), subtitle B of title 3 of the Occupations. Dec. Code §§ 151.001-168.202. 
Section 159.002 of the MPA provides as follows: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id § 159.002. Information that is subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision ofa physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We have further found that when a file is created as the result of a hospital stay, all 
the documents in the file relating to diagnosis and treatment constitute physician-patient 
communications or "[ r ]ecords of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that are created or maintained by a physician." Open Records Decision 
No. 546 (1990). 

Medical records must be released upon the patient'S signed, written consent, provided that 
the consent specifies (1) the information to be covered by the release, (2) reasons or purposes 
for the release. and (3) the person to whom the information is to be released. Occ. Code 
§§ 159.004, .005. The medical records of a patient who is now deceased may only be 
released on the signed written consent of the decedent's personal representative. See id. 
§ 159.005(a)(5). Section 159.002(c) also requires that any subsequent release of medical 
records be consistent with the purposes for which the governmental body obtained the 
records. Open Records Decision No. 565 at 7 (1990). The information we have marked 
consists of medical records that are subject to the MP A. Accordingly, the city must withhold 
the information we have marked under section 552.101 of the Government Code in 
conjunction with section 159.002 of the Occupations Code, unless the city receives written 
consent for the release of the records that complies with sections 159.004 and 159.005 of the 
MPA. However, we find none of the remaining responsive information constitutes medical 
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records for the purposes of the MPA. Thus, the city may not withhold any of the remaining 
responsive information at issue under section 552.101 of the Government Code on this basis. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy, which consists of two interrelated types of privacy: (1) the right to make certain 
kinds of decisions independently, and (2) an individual's interest in avoiding disclosure of 
personal matters. Open Records Decision No. 455 at 4 (1987). The first type protects an 
individual's autonomy within "zones of privacy," which include matters related to marriage, 
procreation, contraception, family relationships, and child rearing and education. Id The 
second type of constitutional privacy requires a balancing between the individual's privacy 
interests and the public's need to know information of public concern. Id. The scope of 
information protected is narrower than that under the common-law doctrine of privacy; the 
information must concern the "most intimate aspects of human affairs." Id at 5 (citing 
Ramie v. City of Hedwig Vii/age, Texas, 765 F.2d 490 (5th Cir. 1985». 

This office has applied privacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, this office held those individuals who 
correspond with inmates possess a "first amendment right ... to maintain communication 
with [the inmate] free of the threat of public exposure." This office ruled this right would 
be violated by the release of information that identifies those correspondents because such 
a release would discourage correspondence. See ORO 185. The information at issue in this 
ruling was the identities of individuals who had corresponded with inmates. In Open 
Records Decision No. 185, our office found that "the public's right to obtain an inmate's 
correspondence list is not sufficient to overcome the first amendment right of the inmate's 
correspondents to maintain communication with him free of the threat of public exposure." 
Id. Implicit in this holding is the fact that an individual's association with an inmate may be 
intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our office 
determined inmate visitor and mail logs that identifY inmates and those who choose to visit 
or correspond with inmates are protected by constitutional privacy because people who 
correspond with inmates have a First Amendment right to do so that would be threatened if 
their names were released. ORO 430. Further, we recognized inmates had a constitutional 
right to visit with outsiders and could also be threatened if their names were released. See 
also ORO 185. The rights of those individuals to anonymity was found to outweigh the 
public's interest in this information. Id.; see ORO 430 (list of inmate visitors protected by 
constitutional privacy of both inmate and visitors). Accordingly, the city must withhold the 
identifYing information of inmate visitors and correspondents we have marked under 
section 552.101 ofthe Government Code in conjunction with constitutional privacy. 

Section 552.101 of the Government Code also encompasses the common-law right of 
privacy, which protects information that is (1) highly intimate or embarrassing, such that its 
release would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public. See Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668 
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(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. See id at 681-82. The types of infonnation considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included infonnation 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id at 683. This office has found that some kinds of medical infonnation or 
infonnation indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness 
from severe emotional and job-related stress), 455 (prescription drugs, illnesses, operations, 
and physical handicaps). In addition, this office has found that personal financial 
infonnation not relating to the financial transaction between an individual and a 
governmental body is excepted from disclosure under common-law privacy. See Open 
Records Decision No. 600 (1992) (personal financial choices concerning insurance are 
generally confidential). Upon review, we find the infonnation we have marked is highly 
intimate or embarrassing and of no legitimate public concern. Thus, the city must withhold 
the infonnation we have marked under section 552.101 of the Government Code in 
conjunction with common-law privacy. However, we find the remaining responsive 
infonnation is not highly intimate or embarrassing and of no legitimate public concern. 
Accordingly, the city may not withhold any of the remaining responsive infonnation under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

We note some of the remaining responsive infonnation may be subject to sections 552.1175 
and 552.130 of the Government Code.3 Section 552.1175 protects the home address, home 
telephone number, emergency contact infonnation, social security number, and family 
member infonnation of certain individuals, when that infonnation is held by a governmental 
body in a non-employment capacity and the individual elects to keep the infonnation 
confidential. See Gov't Code § 552.1175. Section 552.1175 also encompasses a pager 
number, if the pager service is not paid for by a governmental body. See Open Records 
Decision No. 670 at 6 (2001). Section 552.1175 applies, in part, to "peace officers as defined 
by Article 2.12, Code of Criminal Procedure." Id. § 552.1175(a}(I}. Therefore, the city must 
withhold the pager number we have marked under section 552.1175 of the Government Code 
if the individual whose infonnation is at issue is currently a licensed peace officer, elects to 
restrict access to his infonnation in accordance with section 552. 1175(b }, and the pager 
service is not paid for by a governmental body. If the individual whose infonnation is at 
issue is not currently a licensed peace officer, does not elect to restrict access to his 
infonnation in accordance with section 552.1175(b), or the pager service is paid for by a 
governmental body, the city may not withhold this marked infonnation under 
section 552.1175 of the Government Code. 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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Section 552.130 of the Government Code excepts from disclosure "infonnation [that] 
relates to ... a motor vehicle operator's or driver's license or pennit issued by an agency of 
this state or another state or country [or] a motor vehicle title or registration issued by an 
agency of this state or another state or country[.]" See id. § 552. 130(a). We note the purpose 
of section 552.130 is to protect the privacy interests of individuals. Because the right of 
privacy lapses at death, the motor vehicle record information that pertains to a deceased 
individual may not be withheld under section 552.130. See Moore v. Charles B. Pierce Film 
Enters., Inc., 589 S.W.2d489, 491 (Tex. Civ. App.-Texarkana 1979, writrefd n.r.e.);see 
also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979); 
Attorney General Opinions JM-229 (1984), H-917 (1976); Open Records Decision No. 272 
at 1 (1981). Therefore, we fmd the city must generally withhold the infonnation we have 
marked under section 552.130 of the Government Code. However, we note some of the 
motor vehicle record infonnation we have marked relates to vehicles owned by an individual 
who is now deceased. If a living person owns an interest in the vehicles, the city must 
withhold this infonnation under section 552.130. If no living person owns an interest in the 
vehicles, then the marked infonnation relating to those vehicles is not excepted from 
disclosure and must be released. In either case, the city must withhold the remaining marked 
infonnation that pertains to living individuals under section 552.130 of the Government 
Code. 

In summary, city must withhold the infonnation we have marked under section 552.101 of 
the Government Code in conjunction with (1) section 261.201(a) of the Family 
Code; (2) section 159.002 of the Occupations Code, unless the city receives written consent 
for the release of the records that complies with sections 159.004 and 159.005 of the 
MPA; (3) constitutional privacy; and (4) common-law privacy. The city must withhold the 
pager number we have marked under section 552.1175 of the Government Code if the 
individual whose infonnation is at issue is currently a licensed peace officer, elects to restrict 
access to his infonnation in accordance with section 552.1175(b), and the pager service is 
not paid for by a governmental body. The city must withhold the marked infonnation Code 
that pertains to the deceased individual under section 552.130 of the Government if a living 
person owns an interest in the vehicles at issue. The city must withhold the remaining 
marked infonnation that pertains to living individuals under section 552.130 of the 
Government Code. The remaining responsive infonnation must be released.4 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

4We note the infonnation being released contains social security numbers that do not belong to either 
requestor. Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting a decision from this 
office under the Act. Gov' t Code § 552.147(b). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http:./www.oag.statc.tx.us/openiindex or .php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Jennifer Burnett 
Assistant Attorney General 
Open Records Division 

JB/tch 

Ref: 10# 466583 

Enc. Submitted documents 

c: Two Requestors 
(w/o enclosures) 


