
October 9, 2012 

Mr. B. Chase Griffith 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Counsel for the City of McKinney 
Bro\m & Hofmeister, LLP 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

Dear Mr. Griffith: 

0R2012-16069 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 467411. 

The City of McKinney (the "city"), which you represent, received a request for twelve 
categories ofinfonnation pertaining to the requestor's employment with the city, including 
the requestor's personnel file, grievances, investigations, open meeting notices, meeting 
minutes, communications, collective bargaining agreements which affect the requestor, and 
polices and procedures of the city and the city's police department. You claim the submitted 
infonnation is excepted from disclosure under section 552.1 03 of the Government Code. We 
have considered the claimed exception and reviewed the submitted infonnation. We have 
also considered comments received from the requestor. See Gov't Code § 552.304 
(interested party may submit comments stating why infonnation should or should not be 
released). 

Initially, we note you have submitted only commendations and internal investigations 
infonnation from the requestor's personnel file. Although you state the city submitted a 
representative sample of the requested infonnation, we find the submitted infonnation is not 
representative of all the types of infonnation to which the requestor seeks access. Please be 
advised, this open records letter ruling applies only to the types of infonnation you have 
submitted for our review. This ruling does not authorize the city to withhold any infonnation 
that is substantially different from the types of infonnation you submitted to this office. See 
id § 552.302 (where request for attorney general decision does not comply with requirements 

POST OHICE Box 12S48. AUSTIN, TEXAS 78711·2548 TEL: (512) 463·2100 WWW.TEXASATTORNEYCENERAl. COV 

A. E ... I £.,W,.,., 01,.''''.;'' E_,J.,n . /"ri.,rJ •• • 'fJ~uJ P.", 



Mr. B. Chase Griffith - Page 2 

of Gov't Code § 552.301, infonnation at issue is presumed to be public}. Accordingly, to 
the extent any infonnation responsive to the remaining portions of the request existed on the 
date the city received the request, we assume the city has released it. If the city has not 
released any such infonnation, it must do so at this time. See id. §§ SS2.301(a), .302; see 
also Open Records Decision No. 664 (2000) (if governmental body concludes no exceptions 
apply to requested infonnation, it must release infonnation as soon as possible). 

We next note most of the submitted infonnation consists of completed investigations subject 
to section 552.022 of the Government Code. Section SS2.022(a)( I) provides for the required 
public disclosure of "a completed report, audit, evaluation, or investigation made of, for, or 
by a governmental body," unless it is excepted by section 552.108 of the Government Code 
or "made confidential under [the Act] or other law[.]" Gov't Code § SS2.022(aXl). 
Although you raise section 552.103 of the Government Code for this infonnation, this is a 
discretionary exception to disclosure that may be waived and does not make infonnation 
confidential under the Act. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning 
News,4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive section 552.103); Open Records Decision Nos. 665 at 2 n.S (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 473 (1987) 
(section 552.103 may be waived). As such, section 552.103 does not make infonnation 
confidential for the purposes of section SS2.022(aXl), and the infonnation subject to 
section 552.022 may not be withheld on that basis. However, we note portions of this 
infonnation are subject to sections 552.1 01, 552.117, and 552.130 of the Government Code. 
As each of these sections makes infonnation confidential under the Act, we will consider 
their applicability to the infonnation subject to section 552.022, along with your argument 
under section 552.103 for the remaining infonnation. 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.10 I. This section encompasses infonnation protected by other statutes, such as 
chapter 411 of the Government Code, which pertains to criminal history record infonnation 
("CHRI") generated by the National Crime Infonnation Center or by the Texas Crime 
Infonnation Center. See id. § 411.083(a}. Title 28, part 20 of the Code of Federal 
Regulations governs the release ofCHRI states obtain from the federal government or other 
states. Open Records Decision No. 565 (1990). The federal regulations allow each state to 
follow its individual laws with respect to the CHRI it generates. See id. Section 411.083 of 
the Government Code deems confidential CHRI the Texas Department of Public Safety 
("DPS") maintains, except DPS may disseminate this infonnation as provided in chapter 411, 
subchapter F of the Government Code. See Gov't Code § 411.083. Sections 411.083(bXI) 
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for a criminal 
justice purpose. Id. § 411.089(bXl). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
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however, those entities may not release CHRI except as provided by chapter 411. See 
generally id. §§ 411.090-.127. Similarly, any CHRI obtained from DPS or any other 
criminal justice agency must be withheld under section 552.101 in conjunction with 
chapter 4 I I , subchapter F of the Government Code. We note section 411.083 does not apply 
to active warrant information or other information relating to one' s current involvement with 
the criminal justice system. See id. § 411.081 (b) (police department allowed to disclose 
information pertaining to person's current involvement in the criminal justice system). 
Further, CHRI does not include driving record information. See id. § 411.082(2)(B). Upon 
review, we find the information we have marked constitutes CHRI. Thus, the city must 
withhold the marked information under section 552.101 of the Government Code in 
conjunction with federal law and chapter 411 of the Government Code. 

Section 552.117(a)(2) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information. social security numbers, and family 
member information of a peace officer, regardless of whether the peace officer made an 
election under sections 552.024 or 552.1175 of the Government Code to keep such 
information confidential. Id § 552.117(a); see also id.§ 552.024. Section 552.117(a)(2) 
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. 
Accordingly, the city must withhold the information we have marked in the submitted 
documents and indicated on the submitted audio CD under section 552.117(a)(2). 

Section 552.130 of the Government Code excepts from disclosure information that relates 
to a motor vehicle title or registration issued by an agency of this state or another state or 
country. Id. § 552.130(a)(2). Therefore, the city must withhold the information we have 
marked in the submitted information and indicated on one of the submitted video CDs under 
section 552.130. As you raise no additional exceptions to disclosure for the remaining 
information subject to section 552.022(a)(I), which we have marked, it must be released to 
the requestor. 

You raise section 552.103 of the Government Code for the remaining information. 
Section 552.103 provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
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under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 5S2.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.1 03(a) exception applies in a particular 
situation. The test for meeting this burden is a showing that (I) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
infonnation, and (2) the requested infonnation is related to that litigation. See Un;v. o/Tex. 
Law Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must 
meet both parts of this test for infonnation to be excepted under section 552.1 03(a). See 
ORO 551 at 4. 

The question of whether litigation is reasonably anticipated must be detennined on a case-by­
case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is 
reasonably anticipated, the governmental body must furnish concrete evidence that litigation 
involving a specific matter is realistically contemplated and is more than mere conjecture. 
ld. Concrete evidence to support a claim that litigation is reasonably anticipated may 
include, for example, the governmental body's receipt of a letter containing a specific threat 
to sue the governmental body from an attorney for a potential opposing party. I Open 
Records Decision No. 555 (1990); see Open Records Decision No.5 18 at 5 (1989) (litigation 
must be "'realistically contemplated"). On the other hand, this office has detennined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take objective steps toward filing suit, litigation is not reasonably anticipated. Open 
Records Decision No. 331 (1982). Further, the fact that a potential opposing party has hired 
an attorney who makes a request for infonnation does not establish that litigation is 
reasonably anticipated. Open Records Decision No. 361 (1983). 

You assert the city reasonably anticipated litigation on the date of the request because the 
requestor's employment with the city was tenninated and the requestor has verbally claimed 
the city is liable for certain acts. However, you have not demonstrated that the requestor had 
taken any concrete steps towards litigation on the date the request was received. See Open 
Records Decision No. 331 (1982). Thus, we find you have failed to demonstrate that the city 
reasonably anticipated litigation when the request for infonnation was received. See Gov't 

lin addition, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981). 
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Code §§ 552.103(c) (governmental body must demonstrate that litigation was pending or 
reasonably anticipated on or before the date it received request for infonnation); .301(eXl) 
(requiring governmental body to explain applicability of raised exception). Accordingly, the 
city may not withhold any of the remaining infonnation under section 552.103. 

In summary, the city must withhold the infonnation we have (I) marked under 
section 552.101 of the Government Code in conjunction with federal law and chapter 411 
of the Government Code; (2) marked in the submitted documents and indicated on the 
submitted audio CD under section 552.117(aX2) of the Government Code; and (3) marked 
in the submitted documents and indicated on one of the submitted video CDs under 
section 552.130 of the Government Code. The remaining infonnation must be released to 
the requestor. 2 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at hnp://www.oag.state.tx.uslopeniindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

fV/A;5~MVL 
Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHB/som 

2We note the requestor has a special right ofaccess to some of the information being released. See 
Gov 't Code § 552.02 3( a) (person or person's authorized representative has special right of access. beyond right 
of general public, to information held by governmental body that relates to person and is protected from public 
disclosure by laws intended to protect person's privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individuals request information concerning themselves). Therefore, if 
the city receives another request for this particular information from a different requestor. then the city must 
again seek a ruling from this office. 
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Ref: ID# 467411 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


