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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 15, 2012

Ms. Sylvia McClellan

Assistant City Attorney

Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2012-16438
Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 467824 (DPD PIR Nos. 12-08979, 12-09035, 12-09036, 12-09037, 12-09038,
12-09039, 12-09040, 12-09041, 12-09042, 12-09043, 12-09046, 12-09047, 12-09049,
12-09153, 12-09090, 12-09091, 12-09094, 12-09095, 12-09096, 12-09097, 12-09099,
12-09194).

The Dallas Police Department (the “department”) received twenty two requests for
information pertaining to a specified incident, the personnel file of a named officer, specified
information from training supervisors, and copies of the electronic communication of five
named individuals during specified periods of time. You claim that the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.108, 552.117,
552.130, 552.136, and 552.147 of the Govermment Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.'

Initially, we note the submitted records contain information that has been filed with a court.
Court-filed documents are expressly public under section 552.022(a)(17) of the Government

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office
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Code. Gov’t Code § 552.022(a)(17). Such information must be released unless 1t is
confidential under the Act or other law. You claim the court document is excepted from
disclosure under section 552.108 of the Government Code. However, section 552.108 is a
discretionary exception that protects a governmental body’s interests and does not make
information confidential under the Act. See Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 586 (1991) (governmental body may waive
section 552.108). Therefore, the department may not withhold the court document, which
we have marked, under section 552.108. As you raise no other exception to disclosure of this
information, the court document must be released.

Section 552.108(a) of the Government Code excepts from disclosure “[i]Jnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the
detection, investigation, or prosecution of crimef[.]” Gov’t Code § 552.108(a)(1). Generally,
a governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), 552.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
However, section 552.108 is generally not applicable to an internal administrative
investigation involving a law enforcement officer that did not result in a criminal
investigation or prosecution. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.—Austin 2002, no pet.); Open Records Decision No. 562 at 10 (1990); Morales v.
Ellen, 840 S.W.2d 519, 525-26 (Tex. App.—El Paso 1992, writ denied) (statutory
predecessor not applicable to internal investigation that did not result in criminal
investigation or prosecution); Open Records Decision No. 350 at 3-4 (1982). The submitted
information contains a criminal investigation you state is pending, an internal administrative
investigation of a department officer, and an investigation of other suspects involved in the
offense that led to the offense at issue. You inform us the internal administrative
investigation is related to pending criminal cases and the Dallas County District Attorney’s
Office objects to the release of the information you have marked and indicated under
section 552.108. Based on these representations, we conclude the release of the information
at issue would interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus,
section 552.108(a)(1) is applicable to the information you have marked and indicated.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; see also
Open Records Decision No. 127 at 3-4 (1976) (summarizing types of information deemed
public by Houston Chronicle). We note you have marked the entire narrative portion of the
submitted incident report. The remaining information in the submitted report does not
contain information sufficient to satisfy the requirement that a detailed description of the
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offense be released. Accordingly, the department must release sufficient portions of the
submitted report to encompass basic information as described by Houston Chronicle.
See 531 S.W.2d at 186-88; see also ORD 127. The department may withhold the remaining
information you have marked under section 552.108(a)(1) of the Government Code.’

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’tCode § 552.101. Section 552.101 of the Government Code encompasses common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be demonstrated. See id. at 681-82. The type of information
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. /d. at 683. Personal financial information related only to an
individual ordinarily satisfies the first element of the common-law privacy test, but the public
has a legitimate interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision Nos. 600 (designation of
beneficiary of employee’s retirement benefits, direct deposit authorization, and forms
allowing employee to allocate pretax compensation to group insurance, health care or
dependent care), 545 at 4 (1990) (attormey general has found kinds of financial information
not excepted from public disclosure by common-law privacy to generally be those regarding
receipt of governmental funds or debts owed to governmental entities). Upon review, we
find the information we have marked is highly intimate or embarrassing and of no legitimate
public interest. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). The Texas Supreme Court recently held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of
Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we agree the department must withhold
the information you have marked under section 552.102(a) of the Government Code.

?As our ruling for this information is dispositive, we do not address your remaining arguments against
its disclosure. We note basic information includes an arrestee’s social security number. Section 552.147(b)
of the Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147(b).
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Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 or
section 552.1175 of the Government Code.® Gov’t Code § 552.117(a)(2). We agree the
department must withhold the information you have marked, and the information we have
marked, under section 552.117(a)(2) of the Government Code.*

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license, title, or registration issued by a Texas agency, or an agency of
another state or country, is excepted from public release. Id. § 552.130(a)(1), (2). Upon
review, we agree the department must withhold the motor vehicle record information you
have marked under section 552.130 of the Government Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act), a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
see id. § 552.136(a) (defining “access device”). You state employee identification numbers
are used in conjunction with one additional digit to access city credit union bank accounts.
Thus, we agree the department must withhold the marked employee identification number
in the remaining information under section 552.136 of the Government Code.

In summary, with the exception of basic information, which must be released, the department
may withhold the information you have marked and indicated under section 552.108(a)(1)
of the Government Code. The department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
The department must withhold the information you have marked under section 552.102 of
the Government Code. The department must withhold the marked information under
section 552.117(a)(2) of the Govermment Code. The department must withhold the
information you have marked under section 552.130 of the Government Code. The
department must withhold the information you have marked under section 552.136 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

3Peace officer” is defined by article 2.12 of the Texas Code of Criminal Procedure

“‘Because section 552.117(a)(2) is dispositive, we do not address the department’s section 552.147
assertion.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Singerely,

Jéffrey W. Giles

Assistant Attorney General
Open Records Division
JWG/dls

Ref: ID# 467824
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