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October 17, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Barbara H. Owens 
Assistant General Counsel 
Texas Department of State Health Services 
P.O. Box 149347 
Austin, Texas 78714-9347 

Dear Ms. Owens: 

0R2012-16569 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 469029 (DSHS Files: 20696/2012 and 20852/2012). 

The Texas Department of State Health Services (the "department") received two requests 
from different requestors for (1) all proposals for privatization of one of the department's 
State Mental Health Hospitals; (2) a list of attendees and their contact information provided 
at a public hearing held to discuss department "Rider 63[;]" and (3) information received 
pertaining to department "Rider 63." You state all releasable information has been or will 
be made available to the requestor. Although you take no position on the public availability 
of the submitted information, you indicate its release may implicate the proprietary interests 
ofGEO Care, Inc. ("'GEO"). Accordingly, you notified GEO of the request and of its right 
to submit comments to this office explaining why its information should not be released. See 
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (determining 
statutory predecessor to section 552.305 permits governmental body to rely on interested 
third party to raise and explain applicability of exception to disclosure under Act in certain 
circumstances). We have received comments from an attorney for GEO. We have 
considered the submitted arguments and reviewed the submitted information. 

Initially, we note most of the information GEO seeks to withhold was not submitted by the 
department for our review. By statute, this office may only rule on the public availability of 
information submitted by the governmental body requesting the ruling. See Gov't Code 
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§ SS2.30l(e)(l)(D) (governmental body requesting decision from Attorney General must 
submit copy of specific information requested). Because this information was not submitted 
by the department, this ruling does not address GEO's arguments against disclosure of this 
information. 

GEO states some of its information is marked "confidential," and argues this information 
should remain confidential. However, information is not confidential under the Act simply 
because the party submitting the information anticipates or requests that it be kept 
confidential. Indus. Found v. Tex. Indus. Accident Bd, S40 S.W.2d 668, 677 (Tex. 1976). 
In other words, a governmental body cannot, through an agreement or contract, overrule or 
repeal provisions of the Act. Attorney General Opinion JM-672 ( 1987); Open Records 
Decision Nos. S41 at 3 (1990) ("[T]he obligations of a governmental body under [the 
predecessor to the Act] cannot be compromised simply by its decision to enter into a 
contract."), 203 at 1 (1978) (mere expectation of confidentiality by person supplying 
information does not satisfy requirements of statutory predecessor to Gov' t Code § SS 2.110). 
Consequently, unless the information falls within an exception to disclosure, it must be 
released, notwithstanding any expectations or agreement specifying otherwise. 

GEO asserts portions of its information are excepted from disclosure under section SS2. l 10 
of the Government Code. Section SS2.110 protects (1) trade secrets, and (2) commercial or 
financial information the disclosure of which would cause substantial competitive harm to 
the person from whom the information was obtained. See Gov't Code § SS2.l 10(a)-(b). 
Section SS2.110(a) protects trade secrets obtained from a person and privileged or 
confidential by statute or judicial decision. Id. § SS2. l l O(a). The Texas Supreme Court has 
adopted the definition of trade secret from section 7S7 of the Restatement of Torts. Hyde 
Corp. v. Huffines, 314 S.W.2d 763 (Tex. l 9S7); see also Open Records Decision SS2 at 2 
(1990). Section 7S7 provides that a trade secret is: 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 7S7 cmt. b ( 1939); see also Huffines, 314 s. w .2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
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the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. 1 RESTATEMENT OF TORTS § 757 cmt. b ( 1939). This office must accept a 
claim that information subject to the Act is excepted as a trade secret if a prima facie case 
for the exception is made and no argument is submitted that rebuts the claim as a matter of 
law. See ORD 552 at 5. However, we cannot conclude that section 552.11 O(a) is applicable 
unless it has been shown that the information meets the definition of a trade secret and the 
necessary factors have been demonstrated to establish a trade secret claim. Open Records 
Decision No. 402 (1983). 

Section 552. I IO(b) protects "[c]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't 
Code§ 552.l IO(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not conclusory or generali7.ed allegations, that substantial competitive injury would 
likely result from release of the information at issue. Id.; see also Open Records 
Decision 661 at 5-6 ( 1999) (business enterprise must show by specific factual evidence that 
release of information would cause substantial competitive harm). 

Upon review, we find GEO has failed to demonstrate how the information at issue meets the 
definition of a trade secret, nor has it demonstrated the necessary factors to establish a trade 
secret claim. See ORDs 402 (section 552.1 IO(a) does not apply unless information meets 
definition of trade secret and necessary factors have been demonstrated to establish trade 
secret claim), 319 at 2 (information relating to organization, personnel, market studies, 
professional references, qualifications, experience, and pricing not excepted under 
section 552.110). We note pricing information pertaining to a particular contract is generally 
not a trade secret because it is "simply information as to single or ephemeral events in the 
conduct of the business,.., rather than "a process or device for continuous use in the operation 
of the business." RESTATEMENT OF TORTS§ 757 cmt. b; see Huffines, 314 S.W.2d at 776; 
ORDs 319 at 3, 306 at 3. Therefore, the department may not withhold any of GEO's 
information pursuant to section 552.l lO(a) of the Government Code. 

'The Restatement of Torts lists the following six factors as indicia of whether infonnation constitutes 
a trade secret: 

(I) the extent to which the infonnation is known outside of(the company]; 
(2) the extent to which it is known by employees and other involved in (the company's] 
business; 
(3) the extent of measures taken by (the company) to guard the secrecy of the infonnation; 
(4) the value of the infonnation to (the company] and (its] competitors; 
(5) the amount of effort or money expended by (the company] in developing the infonnation; 
(6) the ease or difficulty with which the infonnation could be properly acquired or duplicated 
by others. 

REsTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 
at 2 (1982), 255 at 2 (1980). 
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GEO also claims portions of its infonnation constitutes commercial or financial infonnation 
that, if released, would cause the company substantial competitive hann. Upon review, we 
find GEO has made only conclusory allegations that the release of the infonnation at issue 
would result in substantial hann to its competitive position. See Open Records Decision 
Nos. 661, 509 at 5 (1988) (because bid specifications and circumstances would change for 
future contracts, assertion that release of bid proposal might give competitor unfair advantage 
on future contracts is too speculative). Consequently. the department may not withhold any 
of the infonnation at issue under section 552.l lO(b) of the Government Code. 

We note that portions of the submitted infonnation may be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 ( 1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the infonnation. Id.; See Open Records Decision No. 109 ( 1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. As no 
further exceptions to disclosure have been raised, the submitted infonnation must be released 
to the requestors, but any infonnation that is protected by copyright may only be released in 
accordance with copyright law. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Sean Oppennan 
Assistant Attorney General 
Open Records Division 

SO/som 
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Ref: ID# 469029 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 

Mr. J. Greg Hudson 
Hudson & O'Leary, LLP 
I 0 I 0 Mo Pac Circle, Suite 20 I 
Austin, Texas 78746 
(w/o enclosures) 
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Filed in The District Court 
of Travis County, Texas 

Sc., SEP O 3 2015 

CAUSE NO. D-l-GN-12"003379 
At .J ; .3<) P M. 
Velva L. Price, District Clerk 

OEO CARE, INC. 
Plaintiff, 

v. 

§ 
§ 
§ 
§ 

OREG ABBOTI, ATIORNEY ~ 
GENERAL OF THE STATE OF TEXAS, § 
AND TiiE TEXAS DEPARTMENT OF § 
STATE HEALTII SERVICES, § 
Defendants. § 

§ 

AG1pp FINALJuDGMINT 

IN THE DISTRICT COURT 

53rd JUDICIAL DISTRICT 

TRAVIS COUNTY, TEXAS 

This cause is an action under the Public Information Act (PIA), Tex. Gov't Code 

ch. 552, in which the GEO Care Inc.1 (Geo), sought to withhold certain information from 

public disclosure. All matters in controversy between Plaintiff, Geo, and Defendants, 

the Texas Department of State Health Services (DSHS), and Ken Paxton, Attorney 

General of Texas (the Attorney Genera1)2, arising out if this lawsuit have been resolved 

by settlement, a copy of which is attached hereto as Exhibit "An, and the parties agree to 

the entry and filing of an Agreed Final Judgment. 

Texas Government Code section 552.325(d) requires the Court to allow a 

requestor a reasonable period of time to intervene after notice is attempted by the 

Attorney General. The Attorney General represents to the Court that, in compliance 

with Tex. Govt Code § 552.325(c), the Attorney General sent a certified letter to the 

requestor, Mr. Michael Barajas, on ~+ \ j , 201s, Informing him of 

the setting of this matter on the uncontested docket on this date. The requestor was 

1 GEO care, Inc. changed its name to Correct Care LLC In August 2014. 

2Greg Abbott was originally named as a Defendant in this suit, but because he was sued only in his official capacity, 
Kon Paxton is now the proper defendant. 

Cause No. D-l-ON-14-000444 
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informed of the parties' agreement that DSHS must withhold the information described 

below. The requestor was also informed of bis right to intervene in the suit to contest 

the withholding of this information. A copy of the certified mail receipt is attached to 

this judgment as Exhibit "B." 

The requestor bas not filed a motion to intervene. 

After considering the agreement of the parties and the law, the Court is of the 

opinion that entcy of an agreed final judgment is appropriate, disposing of all .claims 

between these parties. 

IT IS THEREFORE ADJUDGED, ORDERED AND DECLARED THAT: 

1. Portions of the information at issue, specifically the Joint Commission 

accreditation reports pertaining to Geo, bates numbers 911-1009, as well as th~ 

Compliance Annual Plan 2012 and the 2011 Performance Improvement Annual Plan 

Evaluation, bates numbers 1046-1058 and 13og-1316 respectively, are confidential 

pursuant to Texas Government Code section 552.101 in conjunction with Texas Health 

and Safety Code §161.032. 

2. DSHS must withhold from the requestor the information described in Paragraph 

1 of this order. 

3. All court costs and attorney fees are taxed against the parties incurring the same; 

4 All relief not expressly granted is denied; and 

5. This Agreed Final Judgment finally disposes of all claims between Geo, DSHS, 

and the Attorney General and is a final judgment. 

_______ _,, 2015. 

Cause No. D-i-GN-12-003379 



AGREED: 

; State Bar No. 0915 . 
! .As,gstant Attorney General 
· Financial Litigation, Tax, and 
~ Charitable Trusts Division 

l ~~ti!~~~8711-2548 
i Telepho~e: (S12) 936-1313 

I. Facaimile: (512) 477-2348 
ann.bartley@texasattomeygenera1.gov 

; A~--.a 
I Kl ERLY 
I State Bar No. 24044140 
1 Chief; Open Records Litigation 
1 Administrative Law Division 
! P.O. ·Box 12548, Capitol Station 
i Austin; Texas 78711-2548 
i Telephone: (512) 475-4195 
Facsimile: (512) 320-0167 
kimberly.fuchs@texasattomeygeneral.gov 

{ ATIQ~PO;R ~EATI'ORNEYGENERAL 

Cause No. P+ GN-12-003379 

1 State Bar No. 10156980 
: Hudson &O'Leary L.L.P 
: 1010 Mopac Circle 
! Suite 201 
l Austin, Texas 78746 
I es12> 441--9941 
[ (512) 441-1501 (fax) 
i ghudson@holaw.net 
l 
! ATrORNEY FOR CORRECT CARE 
l FORMERLY GEO C.ARE INC. 

LLC. : 


