
October 17,2012 

Mr. Thomas Kerss 
Sheriff 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Nacogdoches County Sheriff's Office 
2306 Douglass Highway 
Nacogdoches, Texas 75961 

Dear Mr. Kerss: 

0R2012-16619 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 468099. 

The Nacogdoches County Sheriff's Office (the "sheriff's office") received a request for the 
current inmate telephone contract. I You claim the submitted infonnation is excepted from 
disclosure under section 552.153 of the Government Code. We have considered the 
exception you claim and reviewed the submitted infonnation. 

Initially, we must address the sheriff's office's obligations under section 552.301 of the 
Government Code, which prescribes the procedures that a governmental body must follow 
in asking this office to decide whether requested infonnation is excepted from public 
disclosure. Pursuant to section 552.301 (e), a governmental body must submit to this office 
within fifteen business days of receiving an open records request: (1) written comments 
stating the reasons why the stated exceptions apply that would allow the infonnation to be 
withheld, (2) a copy of the written request for infonnation, (3) a signed statement or 
sufficient evidence showing the date the governmental body received the written request, and 
(4) a copy of the specific infonnation requested or representative samples, labeled to indicate 
which exceptions apply to which parts of the documents. See Gov't Code § 552.301(e). As 
of the date of this letter, you have not submitted a copy of the written request for infonnation 

I As you did not submit a copy of the written request for information, we take our description from your 
brief . 
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for our review. Thus, the sheriff's office has failed to comply with the requirements of 
section 552.301(e). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
requested information is public and must be released unless a compelling reason exists to 
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S. W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to Gov't Code § 552.302); see also Open Records Decision No. 630 (1994). A 
compelling reason exists when third-party interests are at stake or when information is 
confidential by law. Open Records Decision No. 150 (1977). Although you raise 
section 552.153, we note section 552.153, in part, is a discretionary exception that protects 
a governmental body's interests, and thus, a governmental body may waive its interests under 
section 552.153. See Gov't Code § 552.153(b)(1) (providing for the withholding of certain 
information relating to a proposal for a qualifying project under chapter 2267 of the 
Government Code if release would harm the governmental body's financial interests or 
bargaining position), (2)(C) (providing for the withholding of certain information provided 
by a contracting party under chapter 2267 if release before the execution of an interim or 
comprehensive agreement would harm the governmental body's financial interests or 
bargaining position); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). In failing to 
comply with the procedural requirements ofsection 552.301, we find the sheriff's office has 
waived its claim under section 552.153, and the sheriff's office may not withhold any portion 
of the submitted information based on its assertion of that section. We note, however, 
section 552.153(b )(2), in part, protects third-party interests; therefore, this exception can 
provide a compelling reason for non-disclosure. Accordingly, we will consider whether any 
of the submitted information is protected under section 552.153(b )(2) of the Government 
Code. 

You state the submitted information was labeled as containing ''proprietary information" by 
the contracting party. We note information is not confidential under the Act simply because 
the party submitting the information anticipates or requests that it be kept confidential. See 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W. 2d 668, 677 (Tex. 1976). In other 
words, a governmental body cannot, through an agreement or contract, overrule or repeal 
provisions of the Act. See Attorney General Opinion JM-672 (1987); Open Records 
Decision No. 541 at 3 (1990) ("[T]he obligations of a governmental body under [the 
predecessor to the Act] cannot be compromised simply by its decision to enter into a 
contract."); cf Open Records Decision No. 203 at 1 (1978) (mere expectation of 
confidentiality by person supplying information does not satisfy requirements of statutory 
predecessor to Gov't Code § 552.110). Consequently, unless the information at issue falls 
within an exception to disclosure, it must be released, notwithstanding any expectation or 
agreement to the contrary. 
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Section 552.153 of the Government Code protects proprietary records and trade secrets 
involved in certain partnerships under chapter 2267 of the Government Code and provides 
in part: 

(a) In this section, "affected jurisdiction," "comprehensive agreement," "contracting 
person," "interim agreement," "qualifying project," and ''responsible governmental 
entity" have the meanings assigned those terms by [s]ection 2267.001. 

(b) Information in the custody of a responsible government entity that relates to a 
proposal for a qualifying project authorized under [c ]hapter 2267 is excepted from 
the requirements of [the Act] if: 

(2) the records are provided by a contracting person to a responsible 
governmental entity or affected jurisdiction under [c ]hapter 2267 and contain: 

(A) trade secrets of the contracting person; 

(B) financial records of the contracting person, including balance 
sheets and financial statements, that are not generally available to the 
public through regulatory disclosure or other means; or 

(C) other information submitted by the contracting person that, if 
made public before the execution of an interim or comprehensive 
agreement, would adversely affect the financial interest or bargaining 
position of the responsible governmental entity or the person. 

Gov't Code § 552.153(a), (b)(2). Section 2267.001(10) of the Government Code provides 
that "qualifying project" means: 

(A) any ferry, mass transit facility, vehicle parking facility, port facility, power 
generation facility, fuel supply facility, oil or gas pipeline, water supply facility, 
public work, waste treatment facility, hospital, school, medical or nursing care 
facility, recreational facility, public building, or other similar facility currently 
available or to be made available to a governmental entity for public use, including 
any structure, parking area, appurtenance, and other property required to operate the 
structure or facility and any technology infrastructure installed in the structure or 
facility that is essential to the project's purpose; or 

(B) any improvements necessary or desirable to unimproved real estate owned by a 
governmental entity. 



Mr. Thomas Kerss - Page 4 

Id. § 2267.001(10).2 Further, section2267.001(11)provides that ''responsible governmental 
entity" means "a governmental entity that has the power to develop or operate an applicable 
qualifying project." Id. § 2267.001(11). As noted above, you state the submitted inmate 
telephone service agreement was labeled as containing ''proprietary information" by the 
contracting party. However, you have not made any further arguments under 
section 552.153. Neither the sheriffs office nor the contracting party has explained, nor can 
we discern, how the sheriff s office constitutes a responsible governmental entity as defined 
by section 2267.00 1 (11) of the Government Code, or how the submitted information relates 
to a proposal for a qualifying project authorized under chapter 2267. Accordingly, we find 
the sheriffs office may not withhold any portion of the submitted information under 
section 552.153 of the Government Code. Further, we have not received any arguments from 
the contracting party establishing that it otherwise has a proprietary interest in the submitted 
information. See ill. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to 
prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of the requested 
information would cause that party substantial competitive harm), 552 at 5 (1990) (party 
must establish prima facie case that information is trade secret), 542 at 3. As no further 
exceptions to disclosure have been raised, the submitted information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at htm://www.oag.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Kristi L. Wilkins 
Assistant Attorney General 
Open Records Division 

KLW/ag 

lWe note the 82ad Legislature created two versions of chapter 2267 of the Government Code. 
Section 552.153(a) refers to the version of chapter 2267 entitled "Public and Pnvate Facilities and 
Infrastructure," which was added by Senate Bill 1048. 
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Ref: ID# 468099 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


