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October 18.2012 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. R. Brooks Moore 
Managing Counsel, Governance 
Office of General Counsel 
The Texas A&M University System 
301 Tarrow Street, 6th Floor 
College Station, Texas 77840 7896 

Dear Mr. Moore: 

0R2012-16667 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 468212 (TAMU# 12-334). 

Texas A&M University (the "university") received a request for information pertaining to 
two specified studies, including research data, notes, preliminary findings, opinions, 
evaluations, reports, correspondence, contracts, and agreements, as well as records reflecting 
donations from AlzChem AG ("AlzChem"). You state the university has no information 
responsive to the portion of the request seeking records reflecting donations from AlzChem. 
You indicate some of the requested information will be released. You claim some of the 
submitted information is excepted from disclosure under section 552.101 of the Government 
Code. Additionally, you state, and provide documentation showing, you notified AlzChem 
of the request for information and of its right to submit arguments to this office as to why the 
submitted information should not be released. See Gov't Code § 552.305(d); see also Open 
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstances). We have received comments from AlzChem. 
We have considered the submitted arguments and reviewed the submitted representative 
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sample of information.· We have also received and considered comments from the 
requestor.2 See Gov't Code § 552.304 (interested party may submit comments stating why 
information should or should not be released). 

Initially, we address AlzChem's argument that, pursuant to section 51.914 of the Education 
Code, the submitted information is not subject to the Act. Subsection 51.914(a) provides, 
in relevant part, the information to which it applies is "confidential and is not subject to 
disclosure under [the Act]." See Educ. Code § 51.914(a). Subsection 51.914(b) provides, 
in relevant part, the information to which it applies "is not subject to [the Act]," See id. 
§ 51. 914(b). However, subsections 51. 914( a) and (b) do not remove the information at issue 
from the Act's application. We interpret the language of these subsections to mean the types 
ofinformation protected by section 51.914 are subject to the Act's application. We also note 
the Act applies to "public information," which is defined in section 552.002 of the 
Government Code as "information that is collected, assembled, or maintained under a law 
or ordinance or in connection with the transaction of official business: (1) by a governmental 
body; or (2) for a governmental body and the governmental body owns the information or 
has a right of access to it." Gov't Code § 552.002. Thus, virtually all of the information in 
a governmental body's physical possession constitutes public information and, thus, is 
subject to the Act. ld. § 552.oo2( a)( 1); see Open Records Decision Nos. 549 at 4 (1990), 514 
at 1-2 (1988). In this instance, the university submitted the information at issue for our 
review, and does not claim the information is not subject to the Act. Therefore, we find the 
information is subject to the Act, and must be released unless it falls within an exception to 
disclosure under the Act. Accordingly, we will consider the submitted arguments against 
disclosure of the information at issue. 

Next, we note the submitted information contains medical records. Section 552.101 of the 
Government Code excepts from disclosure "information considered to be confidential by 
law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses information made confidential by statute, such as the Medical 
Practice Act ("MPA"), subtitle B of title 3 of the Occupations Code, which governs release 
of medical records. See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA 
provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 

·We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 

2 Although the requestor asserts AlzChem failed to comply with the procedural requirements of 
section 552.305 of the Government Code, we note a violation of section 552.305 does not result in the legal 
presumption that the requested information is public under section 552.302 of the Government Code. 
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confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Id § 159.oo2(a)-(c). This office has concluded the protection afforded by section 159.002 
extends only to records created by either a physician or someone under the supervision of a 
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have 
further found when a file is created as a result of a hospital stay, all the documents in the file 
referring to diagnosis and treatment constitute physician-patient communications or 
"[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient by a physician that 
are created or maintained by a physician." Open Records Decision No. 546 (1990). 

Upon review, we find the infonnation we have marked constitutes records of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that were created or are 
maintained by a physician. Any subsequent release of medical records must be consistent 
with the purposes for which the governmental body obtained the records. See id. 
§ 159.002(c); Open Records Decision No. 565 at 7 (1990). Thus, the medical records we 
have marked must be withheld under section 552.101 of the Government Code in 
conjunction with the MPA, unless the university receives written consent for release of those 
records that complies with sections 159.004 and 159.005 of the MPA. 

Section 552.101 of the Government Code also encompasses section 5 1.914 of the Education 
Code, which provides in part: 

(a) In order to protect the actual or potential value, the following infonnation 
is confidential and is not subject to disclosure under [the Act] or otherwise: 

(2) any infonnation relating to a product, device, or process, the 
application or use of such product, device, or process, and any 
technological and scientific infonnation (including computer 
programs) that is the proprietary information of a person, partnership, 
corporation, or federal agency that has been disclosed to an institution 
of higher education solely for the purposes of a written research 



Mr. R. Brooks Moore - Page 4 

contract or grant that contains a provision prohibiting the institution 
of higher education from disclosing such proprietary information to 
third persons or parties[.] 

(b) Information maintained by or for an institution of higher education that 
would reveal the institution's plans or negotiations for commercialization or 
a proposed research agreement, contract, or grant, or that consists of 
unpublished research or data that may be commercialized, is not subject to 
[the Act], unless the information has been published, is patented, or is 
otherwise subject to an executed license, sponsored research agreement, or 
research contract or grant. In this subsection, "institution of higher 
education" has the meaning assigned by Section 61.003 [of the Education 
Code]. 

Educ. Code § 51.914(a)(2), (b). We note section 51.914 is not applicable to working titles 
of experiments or other information that does not reveal the details of the research. See Open 
Records Decision Nos. 557 at 3 (1990),497 at 6-7 (1988). 

The university has marked information within the submitted documents that it and AlzChem 
each claim is confidential pursuant to section 51.914(a)(2). The university explains the 
marked information, including the marked portions of the final research agreement between 
the university and AlzChem, include specific details of research methods and results. The 
university states the information was disclosed by AlzChem to the university under the 
research agreement. We note the research agreement prohibits the university from disclosing 
proprietary information to third parties. Based on these representations and our review of 
the information at issue, we find the university and AlzChem have demonstrated the 
applicability of section 51.914(a)(2) of the Education Code to portions of the submitted 
information, which we have marked. Therefore, the university must withhold the 
information we marked under section 552.101 of the Government Code in conjunction with 
section 51.914(a)(2) of the Education Code. However, we find neither the university nor 
AlzChem has demonstrated any portion of the remaining information at issue, which consists 
of portions of the consent form, diet and medical history inventories, the university's notice 
of award, the remainder of the research agreement, the identities of faculty involved in the 
research, and budgetary information, reveals details about the research at issue or is 
otherwise confidential under section 51.914(a)(2). AlzChem claims the submitted 
information is also subject to section 51.914(b) of the Education Code. As stated above, 
section 51. 914(b) states certain information is confidential "unless the information has been 
published, is patented, or is otherwise subject to an executed license, sponsored research 
agreement, or research contract or grant." We note the submitted information is subject to 
an executed license, sponsored research agreement, or research contract or grant. Thus, the 
information is not subject to section 51.914(b). Accordingly, none of the remaining 
information may be withheld under section 552.101 on that basis. 
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Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not of legitimate concern to the 
public. Indus. Found v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. This office has found some kinds of medical information or information 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 455 (1987) (information pertaining 
to prescription drugs, specific illnesses, operations and procedures, and physical disabilities 
protected from disclosure), 422 (1984), 343 (1982). Upon review, we find portions of the 
remaining information, which we have marked, are highly intimate or embarrassing and not 
of legitimate public interest. Therefore, the university must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. However, we find none of the remaining information is highly intimate or 
embarrassing and not of legitimate public concern, or the information pertains to an 
individual who has been de-identified and whose privacy interests are thus protected. Thus, 
none of the remaining information may be withheld under section 552.101 in conjunction 
with common-law privacy. 

AlzChem claims the remaining information is subject to section 552.110(b) of the 
Government Code, whcih protects "[ c ]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Id.; see also Open Records Decision No. 661 
at 5 (1999) (to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested information would cause that party substantial competitive harm). 

Upon review, we find Alzchem has made only conclusory allegations that the release of any 
of the remaining information would result in substantial harm to its competitive position. 
See Open Records Decision Nos. 661 (for information to be withheld under commercial or 
financial information prong of section 552.110, business must show by specific factual 
evidence that substantial competitive injury would result from release of particular 
information at issue), 509 at 5 (1988) (because costs, bid specifications, and circumstances 
would change for future contracts, assertion that release of bid proposal might give 
competitor unfair advantage on future contracts is too speculati ve). Accordingly, none of the 
remaining information may be withheld under section 552.110(b). 
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In summary, the medical records we have marked must be withheld under section 552.101 
ofthe Government Code in conjunction with the MPA, unless the university receives written 
consent for release of those records that complies with sections 159.004 and 159.005 of the 
MP A. The university must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with section 51.914(a)(2) of the Education Code and 
common-law privacy. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

tJ~vtf~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

Ref: ID# 468212 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Robert F. Johnson III 
Counsel for AlzChem AG 
Gardere Wynne Sewell LLP 
600 Congress A venue, Suite 3000 
Austin, Texas 78701-2978 
(w/o enclosures) 










