ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 18, 2012

Mr. Robert J. Davis

Counsel for Collin County

Matthews, Stein, Shiels, Pearce, Knott, Eden & Davis, L.L.P.
8131 LBJ Freeway, Suite 700

Dallas, Texas 75251

OR2012-16689
Dear Mr. Davis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 468971 (File No. 1600-64869).

Collin County (the “county”), which you represent, received a request for information
pertaining to the requestor’s medical records, including his physical test and “PT test”
records. You state some information has been released to the requestor. You claim the
submitted information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Initially, we must address the county’s obligations under the Act. Section 552.301 of the
Government Code prescribes the procedures a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.301(b), the governmental body must request a ruling from this office and state
the exceptions that apply within ten business days after receiving the request. See Gov’t
Code § 552.301(b). You state the county received the request, sought clarification of the
information requested, and received clarification on August 3, 2012. See id. § 552.222 (if
request for information is unclear, governmental body may ask requestor to clarify request);
see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity,
acting in good faith, requests clarification of unclear or over-broad request, ten-day period
to request attorney general ruling is measured from date request is clarified). Accordingly,
the county’s ten-business-day deadline was August 17, 2012. A copy of the envelope in
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which the county originally requested a ruling bears a postmark of August 15, 2012.
However, that original submission was returned to the county for insufficient postage and
the county again mailed its request for a ruling to this office in an envelope bearing a
postmark of August 20, 2012. Section 552.308 of the Government Code provides when a
submission within a specified time period is required under the Act, the time requirement is
met if the submission is sent by first class mail “with postage . . . prepaid” and the postmark
date is within the required time period. See id. § 552.308. Thus, we find the county failed
to comply with the procedural requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
information is public and must be released. Information that is presumed public must be
released unless a governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). Normally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where third-party interests are at
stake. See Open Records Decision No. 150 at 2 (1977). Because section 552.101 of the
Government Code can provide a compelling reason for non-disclosure, we will determine
whether any of the submitted information must be withheld under this exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 1701.306 of the Occupations Code, which provides in relevant part:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education (“TCLEOSE”)] may not issue a license to a person as an officer
or county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace of drug dependency or illegal
drug use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
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psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Upon review, we agree the county must withhold the L-2
Declaration of Medical Condition form we have marked under section 552.101 in
conjunction section 1701.306 of the Occupations Code.'

Section 552.101 of the Government Code also encompasses the Americans with Disabilities
Act of 1990 (the “ADA”). See 42 U.S.C. §§ 12101 er seq. The ADA provides a covered
entity may require a medical examination after an offer of employment has been made to a
job applicant and prior to the commencement of the employment duties of the applicant and
may condition an offer of employment on the results of the examination, provided that
information about the medical conditions and medical histories of applicants or employees
must be (1) collected and maintained on separate forms, (2) kept in separate medical files,
and (3) treated as a confidential medical record. See 42 U.S.C. § 12112(d)(3)}(B); see also 29
C.F.R. § 1630.14(b); Open Records Decision No. 641 (1996). We note the provisions of the
ADA preempt any right of access the requestor might have to his own information under
state law. See English v. General Elec. Co., 496 U.S. 72, 79 (1990) (noting state law is
preempted to extent it actually conflicts with federal law); see also La. Pub. Serv. Comm'n
v. FCC, 476 U.S. 355, 369 (1986) (noting that federal agency acting within scope of its
congressionally delegated authority may preempt state regulation). Accordingly, we find the
county must withhold the information we have marked under section 552.101 in conjunction
with the ADA. You have failed to demonstrate the remaining information is subject to the
ADA, and thus, it may not be withheld under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code. Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

'We note this office has issued Open Records Decision No. 684 (2009), a previous determination to
all governmental bodies authorizing them to withhold ten categories of information, including an L-2
declaration under section 552.101 of the Government Code in conjunction with section 1701.306 of the
Occupations Code, without the necessity of requesting an attorney general decision.
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)(c). This office has concluded the protection afforded by section 159.002
extends only to records created by either a physician or someone under the supervision of a
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon
review, we find none of the remaining information constitutes medical records for purposes
of the MPA. Consequently, none of the remaining information may be withheld under
section 552.101 on that basis.

In summary, the county must withhold the L-2 Declaration of Medical Condition form we
have marked under section 552.101 of the Government Code in conjunction with
section 1701.306 of the Occupations Code. The county must also withhold the information
we have marked under section 552.101 of the Government Code in conjunction with the
ADA. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag. state.tx.us/open/index_orl.php,

*We note the information to be released contains a copy of the requestor’s driver’s license and the
requestor’s social security number. The requestor has a right of access to a copy of his own driver’s license and
his social security number under section 552.023 of the Government Code. See id. §552.023(a) (person or
person’s authorized representative has special right of access, beyond right of general public, to information
held by governmental body that relates to person and is protected from public disclosure by laws intended to
protect person’s privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated
when individuals request information concerning themselves). If the county receives another request for this
information from a different requestor, sections 552.130(c) and 552.147(b) of the Government Code authorize
a governmental body to redact, without the necessity of requesting a decision from this office, the copy of the
requestor’s driver’s license and his social security number, respectively. See Gov’t Code §§ 552.130(c)-(e)
(requestor may appeal governmental body’s decision to withhold information under section 552.130(c) to
attorney general and governmental body withholding information pursuant to section 552.130(c) must provide
certain notice to requestor); see also id § 552.147(b).
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or call the Office of the Attormey General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

—

Ana Carolina Vieira
Assistant Attorney General
Open Records Division
ACV/ag

Ref: ID# 468971

Enc. Submitted documents

c Requestor
(w/o enclosures)




