ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 23, 2012

Mr. Robert Schell

Assistant Director of General Counsel
North Texas Tollway Authority

5900 West Plano Parkway, Suite 100
Plano, Texas 75093

OR2012-16940
Dear Mr. Schell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 471057.

The North Texas Tollway Authority (the “authority”) received a request for (1) information
pertaining to the projected and actual toll delinquency amounts for a specified time
period; (2) documents from a specified time period related to the authority’s need or
obligation to collect delinquent payments and possible public perception issues surrounding
collection; (3) communications from the authority’s advertising firm about messaging and
public perception of the “Pay Up” campaign; (4) audio recordings of angry customer calls
used for training purposes; (5) communications from investors about the authority’s
delinquency rates; and (6) the authority’s legislative agenda for the upcoming session. You
state the authority has released some of the requested information. You state the authority
has no information responsive to items one and five of the request.! You claim the submitted
information is excepted from disclosure under sections 552.101,552.103, 552.107, 552.111,

'We note the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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and 552.137 of the Government Code.? We have considered the exceptions you claim and
reviewed the submitted representative sample of information.’

Initially, we must address the authority’s procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a governmental body
that receives a written request for information it wishes to withhold. Pursuant to
section 552.301(b), the governmental body must ask for the attorney general’s decision and
state the exceptions that apply within ten business days after receiving the request.
See Gov’t Code § 552.301(a), (b). In this instance, you state the authority received the
request for information on August 23, 2012. We understand the authority was closed on
September 3,2012, for the Labor Day holiday. Accordingly, the authority’s ten-business-day
deadline was September 7, 2012. However, you did not submit your request for a ruling
from this office until September 13, 2012. Consequently, we find the authority failed to
comply with the requirements of section 552.301 in requesting this decision from our office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure
to comply with the procedural requirements of section 552.301 results in the
legal presumption that the requested information is public and must be released unless
the governmental body demonstrates a compelling reason to withhold the
information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350
(Tex. App.— Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.w.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). The presumption
that information is public under section 552.302 can be overcome by demonstrating
the information is confidential by law or third-party interests are at stake. See Open
Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Although you raise
sections 552.103, 552.107, and 552.111 of the Government Code, these exceptions are
discretionary in nature. They serve only to protect a governmental body’s interests and may
be waived; as such, they do not constitute compelling reasons to withhold information for
purposes of section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469 (Tex. App.—Dallas 1999, no pet) (governmental body may waive
section 552.103); Open Records Decision Nos. 676 at 12 (2002) (claim of attorney-client
privilege under section 552.107 does not provide compelling reason to withhold information

?Although you raise rule 503 of the Texas Rules of Evidence for a portion of the submitted
information, we note section 552.107 of the Government Code is the proper exception to raise when asserting
the attorney-client privilege for information not subject to section 552.022 of the Government Code

’We assume the “representative sample” of information submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent those records contain substantially different types of information than those submitted to this
office.
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under section 552.302 if it does not implicate third-party rights), 663 at 5 (1999)
(governmental body may waive section 552.111); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions in general). In failing to comply with
section 552.301, the authority has waived its claims under sections 552.103, 552.107,
and 552.111 of the Government Code. Therefore, none of the submitted information may
be withheld under these exceptions. However, you raise sections 552.101 and 552.137 of
the Government Code for portions of the submitted information. Because sections 552.101
and 552.137 can provide compelling reasons to withhold information, we will consider the
applicability of these exceptions to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 730.004 of the Transportation Code,
which provides, “[n]otwithstanding any other provision of law to the contrary, including [the
Act], except as provided by Sections 730.005-730.007, an agency may not disclose personal
information about any person obtained by the agency in connection with a motor vehicle
record.” Transp. Code § 730.004; see also id. § 730.003(4) (defining motor vehicle record
to include a record that pertains to a motor vehicle operator’s or driver’s license or permit,
motor vehicle registration, motor vehicle title, or identification document issued by an
agency of this state). For purposes of chapter 730 of the Transportation Code,
section 730.013 provides in part:

(a) An authorized recipient of personal information may not resell or
redisclose the personal information in the identical or a substantially identical
format the personal information was disclosed to the recipient by the
applicable agency.

(b) An authorized recipient of personal information may resell or redisclose
the information only for a use permitted under Section 730.007.

Id. § 730.013(a)~(b). You state the submitted information includes the name, city, state, and
zip code of a person listed on the authority’s repeat toll violator’s list. You state the
authority obtained the violator’s address information from the Texas Department of Motor
Vehicles. However, we note the submitted information reflects that the authority obtained
the violator’s address information from Dallas County. You do not represent that Dallas
County is an agency that compiles or maintains motor vehicle records for purposes of
section 730.013. Therefore, this information may not be withheld under section 552.101 in
conjunction with section 730.013 of the Transportation Code.

Section 552.137 of the Government Code states that “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental
body is confidential and not subject to disclosure under [the Act],” unless the owner of the
e-mail address has affirmatively consented to its public disclosure. Gov’t Code
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§ 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See id. § 552.137(c). Upon review, we find the authority
must withhold the e-mail addresses we have marked under section 552.137 of the
Government Code, unless the owners affirmatively consent to their disclosure. We note the
remaining information you have marked does not consists of e-mail addresses. Accordingly,
the authority may not withhold the remaining information you have marked under
section 552.137 of the Government Code.

In summary, the authority must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
disclosure. The authority must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/'www.oag, state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Sean Nottingham
Assistant Attorney General
Open Records Division
SN/bhf

Ref: ID# 471057

Enc. Submitted documents

c: Requestor
(w/o enclosures)




