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Texas Department of State Health Services 
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Austin, Texas 78714-9347 

Dear Ms. Hernandez: 

0R2012-16960 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 468776 (DSHS Files 20673-2012). 

The Texas Department of State Health Services (the "department") received a request for 
infonnation pertaining to a named entity generated or received by a named employee or 
department division during a specified time period. I You state some infonnation has been 
or will be released to the requestor. You claim some of the submitted infonnation is 
excepted from disclosure under sections 552.101, 552.107, 552.111, 552.136, and 552.137 
of the Government Code.2 Additionally, although you take no position as to whether the 

I We note the department initially sought to withhold certain connnunications with the Food and Drug 
Administration (the "FDA") under section 552.101 of the Govenunent Code. The department now infonns us 
the requestor subsequently narrowed the request to exclude a portion of the FDA conununications. 
Furthermore, the FDA does not object to the release of the remaining information at issue. See Gov't Code 
§ 552.222(b) (stating that if information requested is unclear to governmental body or If a large amount of 
information bas been requested, govenunental body may ask requestor to clarify or narrow request, but may 
not mquire into purpose for which information will be used). Accordingly, the department bas withdrawn its 
claimed exception for this mformation, and has released the responsive portions of the information to the 
requestor. 

2Although you do not raise sections 552.136 and 552.137 of the Govenunent Code in your brief, we 
understand you to raise these sections based on your markings in the submitted information. 
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remaining information is excepted under the Act, you state release of the remaining 
infonnation may implicate the proprietary interests of Obagi Medical Products, Inc. 
("Obagi''). Accordingly, you state, and provide documentation showing, you notified Obagi 
of the request for information and of its right to submit arguments to this office as to why the 
information at issue should not be released. See Gov't Code § 552.305(d); see also Open 
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstances). We have received comments from an 
attorney for Obagi. We have considered the submitted arguments and reviewed the 
submitted representative sample ofinformation.3 

Initially, we note some of the submitted information may have been the subject of a previous 
request for information, as a result of which this office issued Open Records Letter 
No. 2011-11598 (2011). In that ruling, we determined (1) with the exception of the 
information we marked for release, the department may withhold the information it marked 
under section 552.101 of the Government Code in conjunction with the common-law 
informer's privilege; (2) the department must withhold the e-mail address we marked under 
section 552.137 of the Government Code, unless the owner consents to disclosure; and (3) 
the department must release the remaining information. We have no indication there has 
been any change in the law, facts, or circumstances on which the previous ruling was based. 
Accordingly, to the extent the submitted information is identical to the information 
previously requested and ruled upon by this office, we conclude the department may rely on 
Open Records Letter No. 2011-11598 as a previous determination and withhold or release 
the identical information in accordance with that ruling. See Open Records Decision No.6 73 
(2001) (so long as law, facts, and circumstances on which prior ruling was based have not 
changed, first type of previous determination exists where requested information is precisely 
same information as was addressed in prior attorney general ruling, ruling is addressed to 
same governmental body, and ruling concludes that information is or is not excepted from 
disclosure). To the extent the submitted information is not encompassed by the previous 
ruling, we will consider your arguments against its disclosure. 

You state portions of the submitted information constitute medical records. Section 552.10 I 
of the Government Code excepts from disclosure "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This 
section encompasses the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations Code. See Occ. Code §§ 151.001-165.160. Section 159.002 of the MPA 
provides, in part: 

'We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of infonnation than that submitted to this office. 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159J)02(b), (c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Medical records must be released on receipt of a signed, written consent, provided 
the consent specifies (1) the information to be covered by the release, (2) reasons or purposes 
for the release, and (3) the person to whom the information is to be released. See Occ. 
Code §§ 159.004, .005. The medical records of a patient who is now deceased may only be 
released on the signed written consent of the decedent's personal representative. 
See id. § 159.005(a)(5). Any subsequent release of medical records must be consistent with 
the purposes for which the governmental body obtained the records. See id. 159.002(c); 
Open Records Decision No. 565 at 7 (1990). Upon review, we have marked medical records 
that are confidential under the MP A. We note the MP A's specific statutory right of access 
provision prevails over the Act's general exceptions to disclosure. See Open Records 
Decision No. 451 at 4 (1986). Accordingly, the medical records we have marked may only 
be released in accordance with the MP A. However, we find you have not demonstrated how 
any portion of the remaining information at issue consists of medical records for purposes 
of the MP A, and the department may not withhold any of the remaining information under 
section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if (1) the information contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) the information is not oflegitimate concern to the pUblic. See Indus. Found. 
v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the 
applicability of common-law privacy, both elements of the test must be established. Id. 
at 681-82. The type of information considered intimate or embarrassing by the Texas 
Supreme Court in Industrial Foundation included information relating to sexual assault, 
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 
This office has also found that personal financial information not relating to a financial 
transaction between an individual and a governmental body is generally intimate or 
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embarrassing. See Open Records Decision Nos. 600 (1992) (fmding personal financial 
infonnation to include choice of particular insurance carrier), 545 at 4 (1990) (attorney 
general has found kinds of financial information not excepted from public disclosure by 
common-law privacy to generally be those regarding receipt of governmental funds or debts 
owed to governmental entities), 523 (1989) (individual's mortgage payments, assets, bills, 
and credit history). Furthermore, this office has found some kinds of medical information 
or information indicating disabilities or specific illnesses are generally highly intimate or 
embarrassing. See Open Records Decision No. 455 (1987) (prescription drugs, illnesses, 
operations, and handicaps). Upon review, we agree a portion of the submitted infonnation, 
which we have marked, is highly intimate or embarrassing and not of legitimate public 
concern. Therefore, the department must withhold this information pursuant to 
section 552.101 of the Government Code in conjunction with common-law privacy. 
However, you have failed to demonstrate any of the remaining information at issue is highly 
intimate or embarrassing and a matter of no legitimate public interest. Therefore, no portion 
of the remaining information may be withheld under section 552.101 in conjunction with 
common-law privacy. 

Section 552.101 of the Government Code also encompasses constitutional privacy. 
Constitutional privacy consists of two interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. See ORO 455 at 4 (1987). The first type protects an 
individual's autonomy within "zones of privacy, " which include matters related to marriage, 
procreation, contraception, family relationships, and child rearing and education. Id. The 
second type of constitutional privacy requires a balancing between the individual's privacy 
interests and the public's need to know information of public concern. Id. The information 
must concern the ''most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City of 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985». After review of the remaining 
information at issue, we fmd you have failed to demonstrate how any portion of the 
remaining information falls within the zones of privacy or implicates an individual's privacy 
interests for purposes of constitutional privacy. Therefore. the department may not withhold 
any of the remaining information at issue under section 552.101 on the basis of constitutional 
privacy. 

You also raise section 552.101 of the Government Code in conjunction with the common
law informer's privilege, which Texas courts have long recognized. See Aguilar v. Slale, 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer's privilege protects the identities 
of persons who report activities over which the governmental body has criminal or quasi
criminallaw-enforcement authority, provided that the subject of the information does not 
already know the informer's identity. See Open Records Decision Nos. 515 at 3 (1988), 208 
at 1-2 (1978). The privilege protects the identities of individuals who report violations of 
statutes to the police or similar law-enforcement agencies, as well as those who report 
violations of statutes with civil or criminal penalties to "administrative officials having a 
duty of inspection or oflaw enforcement within their particular spheres." See Open Records 
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Decision No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common 
Law, § 2374, at 767 (1. McNaughton Rev. Ed. 1961». The report must be ofa violation of 
a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. The 
privilege excepts the informer's statement only to the extent necessary to protect the 
informer's identity. See Open Records Decision No. 549 at 5 (1990). 

You inform us that the department is charged with investigating potential violations of the 
Texas Food, Drug, and Cosmetic Act. See generally Health & Safety Code ch. 431 subch. 
J. You state that the information you have marked identifies individuals who reported 
possible violations of the Texas Food, Drug, and Cosmetic Act to the department. We 
understand violations of the Texas Food, Drug, and Cosmetic Act are punishable by civil and 
criminal penalties. See id. §§ 431.0585, .059. Based on your representations and our review, 
we conclude that the department may withhold the information it has marked, as well as the 
additional information we have marked under section 552.101 of the Government Code in 
conjunction with the common-law informer's privilege. 

Section 552.107 of the Government Code protects information that comes within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a governmental body must demonstrate the information constitutes or 
documents a communication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
governmental body. See TEX. R. EVID. 503(b )(1). The privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client governmental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorney-client privilege does not apply if attorney acting in capacity other than that of 
attorney). Governmental attorneys often act in capacities other than that of professional legal 
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attorney for the government does not demonstrate this element. 
Third, the privilege applies only to communications between or among clients, client 
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)( 1). Thus, a 
governmental body must inform this office of the identities and capacities of the individuals 
to whom each communication at issue has been made. Lastly, the attorney-client privilege 
applies only to a confidential communication, id., meaning it was "not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication." Id. 503(a)(5). Whether a communication meets this 
definition depends on the intent of the parties involved at the time the information was 
communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, 
orig. proceeding). Moreover, because the client may elect to waive the privilege at any time, 
a governmental body must explain the confidentiality of a communication has been 
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maintained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the 
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

You state the infonnation you have marked under section 552.107 consists of 
communications involving department attorneys, legal staff, and employees in their 
capacities as clients. You explain the infonnation at issue also includes communications 
with an attorney in the Office of the Attorney General Public Health Litigation Section (the 
"OAG''), which represents the department in legal actions. Furthermore, we note the 
infonnation at issue also contains communications with attorneys for the Texas Health and 
Human Services Commission4 (the "HHSC"), as well as the FDA, regarding an enforcement 
action pertaining to the sale of unapproved prescription drugs. You state these 
communications were made in furtherance of the rendition of professional legal services to 
the department. You state these communications were confidential, and you state the 
department has not waived the confidentiality of the infonnation at issue. Based on your 
representations and our review, we find you have demonstrated the applicability of the 
attorney-client privilege to some of this infonnation. Thus, the department may generally 
withhold the infonnation we have marked under section 552.107(1) of the Government 
Code. We note, however, some of the e-mail strings include e-mails and attachments 
received from or sent to non-privileged parties. Furthermore, if the e-mails received from 
or sent to non-privileged parties are removed from the e-mail strings and stand alone, they 
are responsive to the request for infonnation. Therefore, if these non-privileged e-mails and 
attachments, which we have marked, are maintained by the department separate and apart 
from the otherwise privileged e-mail strings in which they appear, then the department may 
not withhold these non-privileged e-mails and attachments under section 552.107(1) of the 
Government Code. In addition, we find the department has not established the applicability 
of the attorney-client privilege to any of the remaining infonnation you have marked under 
section 552.107, and the department may not withhold it from release on that ground. 

You assert portions of the remaining infonnation are excepted from disclosure under 
section 552.111 of the Government Code, which excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 

·We note the HHSC directly oversees the department. 
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governmental body. See ORO 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. [d.; see also City of Garland v. Dallas Morning News, 22 
S. W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. See ORO 615 at 5. But if 
factual information is so inextricably intertwined with material involving advice, opinion, 
or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

This office has also concluded a preliminary draft of a document intended for public release 
in its final form necessarily represents the drafter's advice, opinion, and recommendation 
with regard to the form and content of the final document, so as to be excepted from 
disclosure under section 552.1 n. See Open Records Decision No. 559 at2 (1990) (applying 
statutory predecessor). Section 552.111 protects factual information in the draft that also will 
be included in the final version of the document. See id. at 2-3. Thus, section 552.111 
encompasses the entire contents, including comments, underlining, deletions, and 
proofreading marks, of a preliminary draft of a policymaking document that will be released 
to the public in its final form. See id. at 2. 

Section 552.111 can also encompass communications between a governmental body and a 
third party, including a consultant or other party with a privity of interest. See Open Records 
Decision No. 561 at 9 (1990) (section 552.111 encompasses communications with party with 
which governmental body has privity of interest or common deliberative process). For 
section 552.111 to apply, the governmental body must identify the third party and explain 
the nature of its relationship with the governmental body. Section 552.111 is not applicable 
to a communication between the governmental body and a third party unless the 
governmental body establishes it has a privity of interest or common deliberative process 
with the third party. See ORO 561. 

You assert the remaining information at issue contains drafts as well as communications 
made for the purpose ofinternal discussion of policy matters regarding the investigation and 
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enforcement strategy at issue. However. you do not state whether the submitted draft 
documents will be released to the public in their final fonn. Thus. to the extent the draft 
documents will be released to the public in their final fonn. the department may withhold the 
submitted draft documents in their entireties under section 552.111 of the Government Code. 
If the submitted draft documents will not be released to the public in their final fonn. then 
the department may not withhold this infonnation in its entirety under section 552.111 of the 
Government Code. Further. we find the submitted draft documents consist of infonnation 
that is purely factual in nature and does not consist of advice. opinions. or recommendations 
related to policymaking. Therefore. no portion of the submitted draft documents may be 
withheld under section 552.111 of the Government Code. We note portions of the remaining 
infonnation consist of advice. opinions. and recommendations related to policymaking. 
Thus. the infonnation we have marked may be withheld under section 552.111 of the 
Government Code. However. we find the remaining infonnation at issue is general 
administrative and purely factual infonnation or has been shared with an individual with 
whom you have not demonstrated the department shares a privity of interest or common 
deliberative process. Thus. we find you have failed to show how the remaining infonnation 
at issue consists of advice. opinions. or recommendations on the policymaking matters of 
the department. Accordingly. the remaining infonnation at issue may not be withheld under 
section 552.111 of the Government Code. 

We note some of the remaining infonnation may be subject to section 552.117(a)(I) of the 
Government Code.s Section 552.117(a)(l) excepts from disclosure the home address and 
telephone number. social security number. emergency contact infonnation. and family 
member infonnation of a current or fonner employee of a governmental body who requests 
this infonnation be kept confidential under section 552.024 of the Government Code. See 
Gov't Code § 552.117(a)(I). Section 552.117 is also applicable to cellular telephone 
numbers. provided the cellular telephone service is not paid for by a governmental body. See 
Open Records Decision No. 506 at 5-6 (1988) (statutory predecessor to section 552.117 of 
the Government Code not applicable to cellular telephone numbers provided and paid for by 
governmental body and intended for official use). Whether a particular item of infonnation 
is protected by section 552.117(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the infonnation. See Open Records Decision No. 530 
at 5 (1989). Thus. infonnation may only be withheld under section 552.117(a)(I) on behalf 
of a current or fonner employee who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
infonnation. Therefore. if the individual whose cellular telephone number we have marked 
timely requested confidentiality under section 552.024 and pays for the cellular telephone 
service with her own funds. the department must withhold the marked infonnation under 
section 552.117(a)(I) of the Government Code. If the individual whose infonnation is at 

~e Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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issue did not make a timely election under section 552.024 or does not pay for the cellular 
telephone service with her own funds, the department may not withhold the information at 
issue under section 552.117( a)(l) of the Government Code. 

We note you have marked information for redaction pursuant to section 552.136 of the 
Government Code in conjunction with Open Records Letter No. 684 (2009).6 We 
have marked additional information subject to section 552.136, which provides, 
"[ n ]otwithstanding any other provision of [the Act], a credit card, debit card, charge card, or 
access device number that is collected, assembled, or maintained by or for a governmental 
body is confidential." Gov't Code § 552.136(b); see id. § 552.136(a) (defining "access 
device''). Accordingly, the department must withhold the information it has marked, as well 
as the additional information we have marked, under section 552.136 of the Government 
Code. 

We also note you have redacted some e-mail addresses and marked additional e-mail 
addresses for redaction under section 552.137 of the Government Code pursuant to Open 
Records Decision No. 684. See ORO 684. We note the non-privileged e-mails and some of 
the remaining information contain additional e-mail addresses of members of the pUblic. 
Section 552.137 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of communicating electronically with a governmental body," 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). The marked e-mail 
addresses are not specifically excluded by section 552.1 37(c). To the extent the 
non-privileged e-mails are maintained by the department separate and apart from the 
otherwise privileged e-mail strings in which they appear, the department must withhold the 
e-mail addresses we have marked under section 552.137 of the Government Code, unless the 
owners affirmatively consent to disclosure. The department must also withhold the e-mail 
addresses it has marked, as well as the additional e-mail addresses we have marked, in the 
remaining information under section 552.137 of the Government Code. 

Next, Obagi states portions of its information in Exhibit D are excepted from disclosure 
under section 552.110 of the Government Code. Section 552.110 protects (1) trade secrets 

60pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain categories of infonnation, including an e-mail address of a member of the public under 
section 552.137 of the Government Code and access device numbers under section 552.136, without the 
necessity of requesting an attorney general decision. However, on September I, 20 II, the Texas legislature 
amended section 552.136 to allow a governmental body to redact the infonnation described in 
section 552.136(b) without the necessity of seeking a decision from the attorney general. See Gov't Code 
§ 552.136( c). If a governmental body redacts such infonnation, it must notify the requestor in accordance with 
section 552.136(e). See id. § 552. 136(d), (e). Thus, the statutory amendments to section 552.136 of the 
Government Code superceded Open Records Decision No. 684 on September I, 2011. Therefore, a 
governmental body may only redact inf6>nnation subject to section 552.136(b) in accordance with 
section 552.136, not Open Records Decision No. 684. 
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and (2) commercial or financial infonnation the disclosure of which would cause substantial 
competitive hann to the person from whom the infonnation was obtained. See [d. 
§ 552.110(a)-(b). Section 552.110(a) protects trade secrets obtained from a person and 
privileged or confidential by statute or judicial decision. [d. § 552.11O(a). The Texas 
Supreme Court has adopted the definition of trade secret from section 757 of the Restatement 
of Torts, which holds a trade secret to be: 

any fonnula, pattern, device or compilation of infonnation which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a fonnula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret infonnation in a business . . . in that it is not 
simply infonnation as to single or ephemeral events in the conduct of the 
business. . .. A trade secret is a process or device for continuous use in the 
operation of the business .... [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S. W.2d 776 (Tex. 1958). In determining whether particular infonnation constitutes a trade 
secret, this office considers the Restatement's definition of trade secret as well as the 
Restatement's list of six trade secret factors. 7 RESTATEMENT OF TORTS § 757 cmt. b (1939). 
This office must accept a claim that infonnation subject to the Act is excepted as a trade 
secret if a prima facie case for the exception is made and no argument is submitted that 
rebuts the claim as a matter of law. See Open Records Decision No. 552 at 5 (1990). 
However, we cannot conclude section 552.11 O(a) is applicable unless it has been shown the 
infonnation meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983). We 

7The Restatement ofT orts lists the following six factors as indicia of whether infonnation constitutes 
a trade secret: 

(1) the extent to which the infonnation is known outside of[the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the infonnation; 
(4) the value of the infonnation to [the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the infonnation; 
(6) the ease or difficulty with which the infonnation could be properly acquired or duplicated 
by others. 

REsTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records DeciSion Nos. 319 at 2 (1982), 306 at 2 
(1982), 255 at 2 (1980). 
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note pricing information pertaining to a particular contract is generally not a trade secret 
because it is "simply information as to single or ephemeral events in the conduct of the 
business," rather than "a process or device for continuous use in the operation of the 
business." RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d 
at 776; Open Records Decision Nos. 255, 232 (1979), 217 (1978). 

Section 552.11 O(b) protects "[ c ]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. ld.; see also Open Records Decision No. 661 
at 5 (1999) (to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested information would cause that party substantial competitive harm). 

Obagi asserts portions of the information at issue constitute trade secrets under 
section 552.11O(a) of the Government Code. Upon review, we conclude Obagi has 
established a prima facie case that its customer information, which we have marked, 
constitutes trade secret information. Therefore, the information we have marked must be 
withheld under section 552.11 O(a) of the Government Code. However, we conclude Obagi 
has failed to establish a prima facie case that any portion of the remaining information at 
issue meets the definition of a trade secret. We further find Obagi has not demonstrated the 
necessary factors to establish a trade secret claim for any of the remaining information at 
issue. See ORO 402. Therefore, none of the remaining information at issue may be withheld 
under section 552.110( a). 

Obagi also argues that portions of the remaining information at issue consist of commercial 
information the release of which would cause substantial competitive harm under 
section 552.11 O(b) of the Government Code. Upon review, we find Obagi has demonstrated 
portions of the information at issue constitute commercial or financial information, the 
release of which would cause substantial competitive injury. Accordingly, the department 
must withhold the submitted pricing information, which we have marked, under 
section 552.11 O(b) of the Government Code. However, we find Obagi has made only 
conclusory allegations that the release of any of the remaining information at issue would 
result in substantial harm to their competitive position. See ORO 661. Accordingly, none 
of the remaining information at issue may be withheld under section 552.11 O(b). 

We note some of the materials at issue may be protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body 
must allow inspection of copyrighted materials unless an exception applies to the 
information. /d.; see Open Records Decision No. 109 (1975). Ifa member of the public 
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wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, to the extent the submitted infonnation is identical to the infonnation previously 
requested and ruled upon by this office, we conclude the department must rely on Open 
Records Letter Nos. 2011-11598 as a previous determination and withhold or release the 
identical infonnation in accordance with that ruling. The department may only release the 
marked medical records in accordance with the MP A. The department must withhold the 
infonnation we have marked pursuant to section 552.101 of the Government Code in 
conjunction with common-law privacy. The department may withhold the infonnation it has 
marked, as well as the additional infonnation we have marked under section 552.101 of the 
Government Code in conjunction with the common-law infonner's privilege. The 
department may generally withhold the infonnation we have marked under 
section 552.107(1) of the Government Code; however, if the non-privileged e-mails and 
attachments, which we have marked, are maintained by the department separate and apart 
from the otheJWise privileged e-mail strings in which they appear, then the department may 
not withhold these non-privileged e-mails and attachments under section 552.1 07( 1 ) of the 
Government Code. To the extent the draft documents will be released in final fonn, the 
department may withhold them in their entireties under section 552.111 of the Government 
Code. Additionally, the department may withhold the remaining infonnation we have 
marked under section 552.111 of the Government Code. To the extent the individual whose 
cellular telephone number we have marked timely requested confidentiality under 
section 552.024 and pays for the cellular telephone service with her own funds, the 
department must withhold the marked infonnation under section 552.117( a)( 1) of the 
Government Code. The department must withhold the infonnation it has marked, as well 
as the additional infonnation we have marked under section 552.136 of the Government 
Code. To the extent the non-privileged e-mails are maintained by the department separate 
and apart from the otherwise privileged e-mail strings in which they appear, the department 
must withhold the e-mail addresses we have marked under section 552.137 of the 
Government Code, unless the owners affinnatively consent to disclosure. The department 
must also withhold the e-mail addresses it has marked, and the additional e-mail addresses 
we have marked in the remaining infonnation under section 552.137 of the Government 
Code, unless the owners affinnative consent to disclosure. The department must withhold 
the infonnation we marked under section 552.110 of the Government Code. The remaining 
infonnation must be released; however, any infonnation that is subject to copyright may be 
released only in accordance with copyright law. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopeniindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Cynthia G. Tynan 
Assistant Attorney General 
Open Records Division 

CGT/akg 

Ref: ID# 468776 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Lori Fixley Winland 
For Obagi Medical Products, Inc. 
Locke Lord LLP 
100 Congress, Suite 300 
Austin, Texas 78701 
(w/o enclosures) 


