ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 24, 2012

Ms. Sharon Alexander

Associate General Counsel

Texas Department of Transportation
125 East 11th Street

Austin, Texas 78701-2483

OR2012-17025
Dear Ms. Alexander:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 468893.

The Texas Department of Transportation (the “department’) received a request for copies
of all letters of interest submitted for contract number 32-2RFP0011. You claim the
submitted information is excepted from disclosure under section 552.104 of the Government
Code. Additionally, you state release of the submitted information may implicate the
proprietary interests of several third parties. Accordingly, you state, and provide
documentation showing, you notified the third parties of the request for information and of
their rights to submit arguments to this office as to why the submitted information should not
bereleased.! See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception in the Act in certain circumstances).

'"The third parties notified were Fugro Consultants, Inc.; PaveTex Engineering and Testing, Inc.
(“PaveTex"); Raba Kistner, Inc.; Arias and Associates, Inc.; Aviles Engineering Corporation; HVJ Associates,
Inc.; Professional Services Industries, Inc.; Rone Engineering Services, Ltd.; and Rodriguez Engineering
Laboratories.

PosT OFFICE Box 12548, AUSTIN, TExAs 78711-2548 TEeL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
Awn Egual Employment Opporsunity Employer - Printed on Recycled Paper




Ms. Sharon Alexander - Page 2

We have received arguments from PaveTex and Rodriguez Laboratories. We have reviewed
the submitted arguments and the submitted information.

Section 552.104 of the Government Code excepts from required public disclosure
“information that, if released, would give advantage to a competitor or bidder.” Gov’t Code
§ 552.104. The purpose of section 552.104 is to protect the purchasing interests of a
governmental body in competitive bidding situations where the governmental body wishes
to withhold information in order to obtain more favorable offers. See Open Records
Decision No. 592 (1991) (discussing statutory predecessor). Section 552.104 protects
information from disclosure if the governmental body demonstrates potential harm to its
interests in a particular competitive situation. See Open Records Decision No. 463 (1987).
Generally, section 552.104 does not except information from disclosure after bidding is
completed and the contract has been executed. See Open Records Decision No. 541 (1990).
However, in Open Records Decision No. 541, this office stated the predecessor to
section 552.104 may protect information after bidding is complete if the governmental body
demonstrates public disclosure of the information will allow competitors to undercut future
bids, and the governmental body solicits bids for the same or similar goods or services on a
recurring basis. See id. at 5 (recognizing limited situation in which statutory predecessor to
section 552.104 continued to protect information submitted by successful bidder when
disclosure would allow competitors to accurately estimate and undercut future bids); see also
Open Records Decision No. 309 (1983) (suggesting that such principle will apply when
governmental body solicits bids for same or similar goods or services on recurring basis).

In this instance, you explain the “[department] solicits bids for services, including the same
types of services at issue here, on a recurring basis.” You argue that “the bidding process for
these types of contracts is ongoing, and disclosure of the letters of interest will undercut [the
department’s] negotiating position with respect to future procurements for such contracts.”
Based on your representations, we find you have demonstrated public release of the
submitted information would cause specific harm to the department’s interests in particular
competitive situations. Therefore, the department may withhold the submitted information
under section 552.104 of the Government Code. As we make this determination, we do not
address the remaining arguments.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Woa A==

Jeffrey W. Giles
Assistant Attorney General
Open Records Division

JWG/dls
Ref: ID# 468893
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Fugro Consultants, Inc.
8613 Cross Park Drive
Austin, Texas 78754
(w/o enclosures)

Mr. Maghsoud Tahmoressi

President

PaveTex Engineering and Testing, Inc.
3989 East Highway 290

Dripping Springs, Texas 78620

(w/o enclosures)

Raba Kistner, Inc.

12821 West Golden Lane
San Antonio, Texas 78249
(w/o enclosures)

Mr. Oscar H. Rodriguez

Principal

Rodriguez Engineering Laboratories
13809 Turbine Drive

Austin, Texas 78728

(w/o enclosures)
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Arias and Associates, Inc.
142 Chula Vista

San Antonio, Texas 78232
(w/o enclosures)

Aviles Engineering Corporation
5790 Windfern Road

Houston, Texas 77040

(w/o enclosures)

HV]J Associates, Inc.

4201 Freidrich Lane, Suite 110
Austin, Texas 78744

(w/o enclosures)

Professional Services Industries, Inc.
Three Burwood Lane

San Antonio, Texas 78216

(w/o enclosures)

Rone Engineering Services, Ltd.
4221 Freidrich Lane

Austin, Texas 78744

(w/o enclosures)




