
November 5,2012 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Raethella Jones 
Assistant District Attorney 
Brazoria County 
III East Locust, Suite 408A 
Angleton, Texas 77515 

Dear Ms. Jones: 

0R2012-17677 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 470026. 

The Brazoria County Sheriff's Office (the "sheriff's office") received two requests from the 
same requestor for infonnation pertaining to an internal affairs investigation, and subsequent 
disciplinary action and tennination, involving the requestor. The sheritrs office states it has 
released some infonnation to the requestor. You claim some of the submitted infonnation 
is excepted from disclosure under sections 552.101,552.103,552.107. and 552.108 of the 
Government Code. and privileged under Texas Rule of Evidence 503. We have considered 
the exceptions you claim and reviewed the submitted infonnation. 

Initially, we must address the obligations of the sheriff's office under section 552.301 of the 
Government Code. which describes the procedural obligations placed on a governmental 
body that receives a written request for infonnation it wishes to withhold. See Gov't Code 
§ 552.301. Pursuant to section 552.301(b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days from receiving 
the written request. Jd. § 552.301(b). Pursuant to section 552.301(e). a governmental body 
must submit to this office within fifteen business days of receiving an open records 
request (l) written comments stating the reasons why the stated exceptions apply that would 
allow the infonnation to be withheld. (2) a copy of the written request for 
infonnation. (3) a signed statement or sufficient evidence showing the date the governmental 
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body received the written request, and (4) a copy of the specific infonnation requested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. See id. § 552.301(e)(I). In order for us to detennine the statutory deadlines, a 
governmental body is required to submit to this office within fifteen business days of 
receiving an open records request a signed statement or other evidence showing the date the 
governmental body received the request. See id § 552.301(e)(I)(C). 

In this instance, you do not infonn us of the date the sheriff's office received the first 
request. You infonn us you released some infonnation responsive to the first request on 
August 6,2012. Thus we must assume you received the first request prior to August 6, 2012, 
and because you do not infonn us when the first request was received, we must assume the 
sheriff's office received the request on the day it was dated, which is July 18, 2012. 
Accordingly, the sheriff's office's ten and fifteen-business-day deadlines regarding the first 
request were August 1,2012, and August 8, 2012, respectively. However, the sheriff's office 
did not request a ruling or submit infonnation responsive to the first request until 
August 31, 2012. when it requested a ruling regarding the second request. Accordingly, we 
conclude the sheriff's office failed to comply with section 552.301 with respect to the first 
request. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 of the Government Code results in the legal 
presumption the requested infonnation is public and must be released unless a compelling 
reason exists to withhold the infonnation from disclosure. Id. § 552.302; Simmons v. 
Kuzmich, 166 S. W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd 
of Ins. , 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a compelling reason to withhold infonnation exists 
where some other source of law makes the infonnation confidential or where third party 
interests are at stake. Open Records Decision No. 150 at 2 (1977). 
Sections 552.103,552.107, and 552.108 of the Government Code and Texas Rule of 
Evidence 503 are discretionary exceptions to disclosure that protect a governmental body's 
interest and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
Gov't Code § 552.103); Open Records Decision Nos. 676 at 10-11 (2002) (attomey-client 
privilege under section 552.107(1) or rule 503 may be waived), 177 (1977) (governmental 
body may waive statutory predecessor to section 552.108); see also Open Records Decision 
No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Thus, in failing to comply with 
section 552.301 with respect to the first request, the sheriff's office has waived its arguments 
under sections 552.103, 552.107, and 552.108, and rule 503, and may not withhold any 
infonnation responsive to the first request on the basis of these exceptions. We note in 
waiving its claims for the infonnation responsive to the first request under 
sections 552.103, 552.107, and 552.108 and rule 503, the sheriff's office also waived these 
claims for any identical infonnation responsive to the second request. See Gov't Code 
§ 552.007 (prohibiting selective disclosure ofinfonnation); Open Records Decision No. 463 
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at 1-2 (1987). However. section 552.10 I of the Government Code can provide a compelling 
reason to overcome the presumption of section 552.302. Therefore, we will address the 
applicability of section 552.10 I to the submitted information. Furthermore, we will address 
the exceptions you raise for the submitted surveillance camera video recording, which is not 
responsive to the first request. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. Section 552.101 encompasses information made confidential by other statutes 
such as section 261.201(a) of the Family Code, which provides, in relevant part: 

(a) Except as provided by Section 261.203, the following information is 
confidential, is not subject to public release under chapter 552, Government 
Code, and may be disclosed only for purposes consistent with this code and 
applicable federal or state law or under rules adopted by an investigating 
agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). Upon review, we note a portion of the submitted information was 
used or developed in an investigation of alleged or suspected child abuse under chapter 261 
of the Family Code, so as to fall within the scope of section 261.201 (a). See id. § 261.00 1 
(defining "abuse" for purposes of chapter 261 of the Family Code); see also id. § 101.003(a) 
(defining "child" for purposes of this section as person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority removed for general 
purposes). You have not indicated the sheriff's office has adopted a rule that governs the 
release of this type of information. Therefore, we assume no such regulation exists. Given 
that assumption, the information at issue, which we have marked, is confidential under 
section 261.201 of the Family Code and must be withheld under section 552.1 0 1 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing. the publication of which 
would be highly objectionable to a reasonable person and (2) not oflegitimate concern to the 
public. Indus. Found v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate or 
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embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treattnent of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. This office has also held common-law privacy protects the identifying 
information of juvenile victims of abuse or neglect. See Open Records Decision No. 394 
(1983); cf. Fam. Code § 261.201. Upon review, we find the information we have marked and 
indicated on a submitted audio recording is highly intimate or embarrassing and not of 
legitimate public concern. Therefore, the sheritrs office must withhold the information at 
issue under section 552.101 of the Government Code in conjunction with common-law 
privacy. 

You raise section 552.103 of the Government Code for the timely submitted information, the 
surveillance camera video recording. Section 552.103 provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), (c). The sheritrs office has the burden of providing relevant facts 
and documents to show the section 552.l03(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date of the receipt of the request for information and (2) the 
information at issue is related to the pending or anticipated litigation. See Univ. o/Tex. Law 
Sch. v. Tex. Legal Found, 958 S.W.2d479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post eo., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The sheritrs office must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

To establish litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is 
reasonably anticipated, the governmental body must furnish concrete evidence litigation 
involving a specific matter is realistically contemplated and is more than mere conjecture. 
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Id. Concrete evidence to support a claim litigation is reasonably anticipated may include, for 
example, the governmental body's receipt of a letter containing a specific threat to sue the 
governmental body from an attorney for a potential opposing party. Open Records Decision 
No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realistically contemplated"). On the other hand, this office has detennined if an individual 
publicly threatens to bring suit against a governmental body, but does not actually take 
objective steps toward filing suit, litigation is not reasonably anticipated. See Open Records 
Decision No. 331 (1982). Further, the fact a potential opposing party has hired an attorney 
who makes a request for infonnation does not establish litigation is reasonably anticipated. 
Open Records Decision No. 361 (1983). Whether litigation is reasonably anticipated must 
be detennined on a case-by-case basis. See ORO 452 at 4. We note contested cases 
conducted under the Administrative Procedure Act (the "APA"), chapter 2001 of the 
Government Code, are considered litigation for purposes of section 552.103. See Open 
Records Decision No. 588 at 7 (1991). We further note a contested case before the State 
Office of Administrative Hearings ("SOAH") is considered litigation for the purposes of the 
APA. Seeid. 

In this instance, you state the sheritrs office reasonably anticipated litigation because, prior 
to the date the second request for infonnation was received, the requestor filed a petition with 
the Texas Commission on Law Enforcement Officer Standards and Education ("TCLEOSE") 
challenging the status of his discharge from the sheritrs office. You have also submitted a 
letter from the Officer Standards and Education division ofTCLEOSE reflecting this matter 
was referred to SOAH for a contested case hearing challenging the requestor's F-5 Report 
of Separation, in accordance with the Texas Occupations Code § 170 1.4525( c). See Occ. 
Code § 170 1.4525 (establishing process for officer to contest infonnation in employment 
tennination report). Section 1701.4525(d) states "[a] proceeding to contest infonnation in 
an employment tennination report is a contested case under Chapter 200 I, Government 
Code." See id. § 170 1.4525( d). Based on your representations and our review, we detennine 
litigation was reasonably anticipated on the date the sheritrs office received the second 
request for infonnation. Furthennore, we find the infonnation at issue relates to the 
anticipated litigation. Accordingly, we find the sheritrs office may withhold the submitted 
surveillance camera video recording under section 552.103 of the Government Code. I 

Generally, however, once infonnation has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
infonnation. See Open Records Decision Nos. 349 (1982),320 (1982). Thus, infonnation 
that has either been obtained from or provided to all parties to the pending or anticipated 
litigation is not excepted from disclosure under section 552.1 03( a) and must be disclosed. 
Further, the applicability of section 552. 103 (a) ends once the litigation has been concluded 

I As our ruling for this infonnation is dispositive, we need not address your remaining arguments 
against disclosure. 
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or is no longer anticipated. See Attorney General Opinion MW -575 (1982); see also Open 
Records Decision No. 350 (1982). 

In summary, the sheriff's office must withhold the infonnation we have marked under 
section 552.10 I of the Government Code in conjunction with section 261 .20 I of the Family 
Code. The sheriff's office must also withhold the infonnation we have marked and indicated 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
The sheriff's office may withhold the surveillance camera video recording under 
section 552.103 of the Government. The sheriff's office must release the remaining 
information. 2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hnp://www.oa~.state.tx.uslooenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Cyn ia G. Tynan 
Assistant Attorney General 
Open Records Division 

CGT/som 

Ref: ID# 470026 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

2We note the infonnation being released contains infonnation to which the requestor has a right of 
access. Thus, if the sheriff's office receives another request for this particular infonnation from a different 
requestor, then the sheriff's office should again seek a decision from this office. 


