
November 6, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. L. Carolyn Nivens 
For City of Friendswood 
Ross, Banks, May, Cron & Cavin, P.C. 
2 Riverway, Suite 700 
Houston, Texas 77056 

Dear Ms. Nivens: 

0R2012-17764 

ou as weer c n 10 ormatIon IS su ~ect to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 470133 (City Reference No. WOO1892-081512 and City Attorney 
No. 4396-001). 

The Friendswood Police Department (the "department"), which you represent, received a 
request for a specified incident report. You claim the submitted information is excepted 
from disclosure under sections 552.101 and 552.108 of the Government Code. You also 
inform us you notified the family of the deceased suspect involved in the requested report, 
as their interests may be implicated. See Gov't Code § 552.304 (providing that interested 
third party may submit comments stating why information should or should not be released). 
We have received comments from the notified family members. We have considered the 
submitted arguments and reviewed the submitted information. 

Initially, we must address the department's procedural obligations under section 552.301 of 
the Government Code. Pursuant to section 552.301(b), within ten business days after 
receiving the request the governmental body must request a ruling from this office and state 
the exceptions to disclosure that apply. See Gov't Code § 552.301(b). In this instance, you 
state the department received the request for information on August 14, 2012. Accordingly, 
the ten-business-day deadline was August 28,2012. Your request for a decision, however, 
bears a post office mark reflecting it was mailed on August 29, 2012. See id. § 552.308(a) 
(deadline under the Act is met if document bears post office mark indicating time within the 
deadline period). Consequently, we find the department failed to comply with 
section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with section 552.301 results in the legal presumption that the requested information 
is public and must be released unless a compelling reason exists to withhold the information 
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from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. 
App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 
(Tex. App.-Austin 1990, no writ) (governmental body must make compelling 
demonstration to overcome presumption of openness pursuant to statutory predecessor to 
section 552.302); see also Open Records Decision No. 630 (1994). Generally, a compelling 
reason to withhold information exists where some other source ofIaw makes the information 
confidential or where third party interests are at stake. Open Records Decision No. 150 at 2 
(1977). Although you raise section 552.108 of the Government Code, this is a discretionary 
exceptiqn that protects only a governmental body's interests and may be waived. See Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to waiver). As such, the department's claim under section 552.108 
does not constitute a compelling reason to withhold information for purposes of 
section 552.302, and none of the submitted information may be withheld on that basis. 
However, you also raise section 552.101 of the Government Code, and we note some of the 
submitted information is subject to section 552.130 of the Government Code. 1 As these 
sections provide compelling reasons to withhold information, we will address their 
app 1 1 ty to e submItted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101 . This section encompasses information protected by other statutes, such as 
section 261.201 of the Family Code. Section 261.201 provides, in relevant part, the 
following: 

(a) [T]he following information is confidential, is not subject to public 
release under [the Act] and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made 
under this chapter and the identity of the person making the 
report; and 

(2) except as otherwise provided in this section, the files, 
reports, records, communications, audiotapes, videotapes, and 
working papers used or developed in an investigation under 
this chapter or in providing services as a result of an 
investigation. 

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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(k) Notwithstanding Subsection (a), an investigating agency, other than the 
[Texas Department of Family and Protective Services] or the Texas Youth 
Commission, on request, shall provide to the parent, managing conservator, 
or other legal representative of a child who is the subject of reported abuse 
or neglect, or to the child if the child is at least 18 years of age, information 
concerning the reported abuse or neglect that would otherwise be confidential 
under this section. The investigating agency shall withhold information 
under this subsection if the parent, managing conservator, or other legal 
representative of the child requesting the information is alleged to have 
committed the abuse or neglect. 

(I) Before a c~ild or a parent, managing conservator, or other legal 
representative of a child may inspect or copy a record or file concerning the 
child under Subsection (k), the custodian of the record or file must redact: 

(1) any personally identifiable information about a victim or 
witness under 18 years of age unless that victim or witness is: 

(A) the child who is the subject of the report; or 

(B) another child of the parent, managing conservator, or 
other legal representative requesting the information; 

(2) any information that is excepted from required disclosure under 
[the Act], or other law; and 

(3) the identity of the person who made the report. 

Fam. Code § 261.201(a), (k)-(l). The submitted information was used or developed in an 
investigation conducted by the department under chapter 261 of the Family Code. See id. 
§ 261.001(I)(E) (definition of "abuse" for purposes of chapter 261 of the Family Code 
includes indecency with child and sexual assault under Penal Code sections 21.11 
and 22.011); see also Penal Code §§ 21.11 (defining "child" for purposes of section 21.11 
as a minor younger than 17 years of age), 22.011(c)(1) (defining "child" for purposes of 
section 22.011 as "a person younger than 17 years of age"). Thus, the submitted information 
is within the scope of section 261.201. However, the requestor is the child victim listed in 
the submitted information, and she is at least eighteen years of age. In this instance, the 
information at issue may not be withheld from this requestor under section 261.201 (a). Fam. 
Code § 261.201(k). We note section 261.201(1)(1) of the Family Code provides that any 
personally identifiable information about a victim or witness who is under 18 years of age 
and is not the child of the parent, managing conservator, or other legal representative 
requesting the information shall be withheld from disclosure. Fam. Code § 261.201(1)(1). 
The submitted information contains identifying information of a witness who was under 



Ms. L. Carolyn Nivens - Page 4 

eighteen years of age. Thus, the department must withhold this infonnation, which we have 
marked, under section 552.101 of the Government Code in conjunction with 
section 261.201 (1)( 1) of the Family Code. Additionally, we note section 261.201 (1)(3) of the 
Family Code provides that the identity of the reporting party shall be withheld from 
disclosure. Id. § 261.201(1)(3). Thus, the department must also withhold the identifying 
infonnation of the reporting party, which we have marked, under section 552.101 of the 
Government Code in conjunction with section 261.201(1)(3) of the Family Code. Further, 
section 261.201 (1)(2) states any infonnation that is excepted from required disclosure under 
the Act or other law may still be withheld from disclosure. [d. § 261.201 (1)(2). Accordingly, 
we will consider the arguments submitted by the family of the deceased suspect and the 
applicability of section 552.130 of the Government Code to the remaining infonnation. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy, which protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589,599-600 
(1977); Open Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). 
The first is the interest in independence in making certain important decisions related to the 
"zones of privacy," pertaining to marriage, procreation, contrac tion famil relationsh!P-s~ ___ _ 
an c 1 reanng and education, that have been recognized by the United States Supreme 
Court. See Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); ORO 455 at 3-7. The second 
constitutionally protected privacy interest is in freedom from public disclosure of certain 
personal matters. See Ramie v. City o/Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); 
ORO 455 at 6-7. This aspect of constitutional privacy balances the individual's privacy 
interest against the public's interest in the infonnation. See ORO 455 at 7. Constitutional 
privacy under section 552.101 is reserved for "the most intimate aspects of human affairs." 
Id. at 8 (quoting Ramie, 765 F.2d at 492). However, the right to privacy is a personal 
right that lapses at death and, therefore, does not encompass infonnation that relates 
to a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589 
S.W.2d 489, 491 (Tex. App.-Texarkana 1979, writ refd n.r.e.); see also Justice v. Belo 
Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979); Open Records Decision 
No. 272 (1981) ('"the right of privacy is personal and lapses upon death"). 

However, the United States Supreme Court has determined surviving family members can 
have a privacy interest in certain infonnation relating to their deceased relatives. See Nat 'I 
Archives & Records Admin. v. Favish, 541 U.S. 157 (2004). The deceased individual's 
family members object to release of the infonnation at issue. Upon review, however, we find 
there has been no demonstration the infonnation at issue is confidential on the basis of 
privacy. Accordingly, we find no portion the remaining infonnation may be withheld under 
section 552.101 of the Government Code in conjunction with constitutional privacy. 

Section 552.130 of the Government Code excepts from disclosure infonnation that relates 
to a motor vehicle operator's or driver's license issued by an agency of this state or another 
state or country. Gov't Code § 552. 13O(a)(I). We note the purpose of section 552.130 is to 
protect the privacy interests of individuals. Accordingly, the requestor has a right of access 
to the copy of her own driver's license under section 552.023 of the Government Code. See 
id. § 552.023(a) (person or person's authorized representative has special right of access, 
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beyond right of general public, to infonnation held by governmental body that relates to 
person and is protected from public disclosure by laws intended to protect person's privacy 
interests); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when 
individual requests information concerning herself). However, the department must withhold 
the infonnation we have marked under section 552.130. 

In summary, the department must withhold the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with subsections 261.201(1)(1) 
and 261.201 (1)(3). The department must also withhold the infonnation we have marked 
under section 552.130 of the Government Code. The remaining infonnation must be 
released to this requestor.2 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the ri&!!ts and r nsibilities oLthe'-____ -----1 

governmen y and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at hnp:llwww.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Ana Carolina Vieira 
Assistant Attorney General 
Open Records Division 

ACV/dls 

Ref: ID# 470133 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

lWe note the requestor bas a special right of access pursuant to section 261.201 (k) of the Family Code 
to the infonnation being released in this instance. Because such infonnation is confidential with respect to the 
general public, if the department receives another request for this infonnation from a different requestor, the 
department must again seek a ruling from this office. 


