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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

November 9, 2012 

Mr. Warren M. S. Emst 
Chief of the General Counsel Division 
City of Dallas 
1500 Marilla Street, Room 7DN 
Dallas, Texas 7S201 

Dear Mr. Emst: 

OR2012-18129 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter SS2 of the Government Code. Your request was 
assigned ID# 470548. 

The City of Dallas (the "city") received a request for twelve categories of information related 
to the city's decision to conduct aerial spraying to prevent the spread of West Nile virus. The 
city received a second request for information relating to the city's adult mosquito control 
activities for West Nile virus, the dates and locations of positive West Nile virus tests, and 
the locations of mosquito traps. You state the city does not have information responsive to 
a portion of the second request. 1 You claim the submitted information is excepted from 
disclosure under sections SS2.101 and SS2.111 of the Government Code.2 We have 
considered the exceptions you claim and reviewed the submitted information. a portion of 

11be Act does not require a governmental body to release information that did not exist when it 
received a request or to create responsive infonnation. See Economic Opportunities Dev. Corp. v. 
BustomDnte, S62 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 60S at 2 (1992), 555 at I (1990),452 at 3 (1986), 362 at 2 (1983). 

2AJthough you initially raised sections 552.103 and 552.107 as exceptions to disclosure, you have 
provided no arguments regarding the applicability of these sections. Accordingly, we assume you no longer 
assert these sections. See Gov't Code §§ 552.301, .302. 
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which consists of a representative sample.3 We have also considered comments submitted 
by Dallas County. See Gov't Code § 552.304 (interested party may submit comments to this 
office stating why the information at issue should or should not be released). 

Initially, we note a portion of the submitted information, which we have marked, is not 
responsive to the first request for information because it was created after the city received 
the request. Additionally, this information is not responsive to any of the categories of the 
second request. This ruling does not address the public availability of non-responsive 
information, and the city need not release non-responsive information to the requestors. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Section 552.101 encompasses section 81.046 of the Health and Safety Code, which provides 
in part: 

(a) Reports, records, and information received from any source, including 
from a federal agency or from another state, furnished to a public health 
district, a health authority, a local health department, or the [Texas 
Department of State Health Services] that relate to cases or suspected cases 
of diseases or health conditions are confidential and may be used only for the 
purposes of this chapter. 

(b) Reports, records, and information relating to cases or suspected cases of 
diseases or health conditions are not public information under [the Act], and 
may not be released or made public on subpoena or otherwise except as 
provided by Subsections (c), (d), and (t). 

Health & Safety Code § 81.046(a), (b). In Open Records Decision No. 577 (1990), this 
office concluded that any information acquired or created during an investigation under 
chapter 81 of the Health and Safety Code is confidential and may not be released unless an 
exception setout in the statute applies. See id. § 81.046(b}-(d), (t); ORO 577. You state the 
submitted information is confidential under section 81.046 because it pertains to West Nile 
virus, ''which has caused death and illness in Dallas County." Further, Dallas County states 
in its comments to our office that the requested information was gathered or created during 
an investigation of a West Nile virus outbreak that was conducted by the Dallas County 
Health and Human Services department pursuant to the provisions of chapter 81. Based on 
these representations and our review, we agree section 81.046 governs the release of portions 
of this information. None of the release provisions of section 81.046 appears to be 
applicable. Accordingly, we determine the city must withhold the information we have 

3We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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marked under section 552.101 of the Government Code in conjunction with section 81.046 
of the Health and Safety Code." However, we find none of the remaining infonnation 
consists of reports, records, and infonnation that relate to cases or suspected cases of diseases 
or health conditions for purposes of section 81.046. Accordingly, the city may not withhold 
any of the remaining infonnation under section 552.101 in conjunction with section 81.046 
of the Health and Safety Code. 

Section 552.101 of the Government Code encompasses common-law privacy, which protects 
infonnation that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not of legitimate concern to the pUblic. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. The type of infonnation considered intimate and embarrassing by 
the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. This office has found some kinds of medical infonnation or infonnation 
indicating disabilities or specific illnesses are generally highly intimate or embarrassing. See 
Open Records Decision No. 455 (1987) (prescription drugs, illnesses, operations, and 
handicaps). This office has also found that personal financial infonnation not relating to a 
financial transaction between an individual and a governmental body is generally intimate 
or embarrassing. See Open Records Decision Nos. 545 (1990) (deferred compensation 
infonnation, participation in voluntary investment program, election of optional insurance 
coverage, mortgage payments, assets, bills, and credit history). Upon review, we find the 
infonnation we have marked is highly intimate or embarrassing and of no legitimate public 
concern. Accordingly, the city must withhold the infonnation we have marked under 
section 552.101 in conjunction with common-law privacy. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is ofa type specifically excluded by subsection (c).s Gov't Code § 552.137(a)-(c). 
The e-mail addresses at issue are not a type specifically excluded by section 552. 137(c) of 
the Government Code. Accordingly, the city must withhold the e-mail addresses we have 
marked under section 552.137 of the Government Code, unless the owners of the e-mail 
addresses have affinnatively consented to their disclosure. 

'As our ruling is dispositive for this information, we need not address your remaining arguments 
against its disclosure. 

~e Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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In summary, the city must withhold 1) the infonnation we have marked under 
section 552.101 in conjunction with section 81.046 of the Health and Safety Code; 2) the 
infonnation we have marked under section 552.101 in conjunction with common law 
privacy; and 3) the e-mail addresses we have marked under section 552.137 of the 
Government Code, unless the owners consent to their release. The remaining infonnation 
must be released to the respective requestors. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/Qpenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

. sti L. Wilkins 
Assistant Attorney General 
Open Records Division 

KLW/ag 

Ref: ID# 470548 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 

Ms. Melanie Barton 
Assistant District Attorney 
Dallas County 
411 Elm Street, 5th Floor 
Dallas, Texas 75202 
(w/o enclosures) 


