ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 9, 2012

Ms. L. Carolyn Nivens

Counsel for the City of Friendswood
Ross, Banks, May, Cron, & Cavin, P.C.
2 Riverway, Suite 700

Houston, Texas 77056-1918

OR2012-18134
Dear Ms. Nivens:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 470632 (W001907-082212; 4396-001).

The City of Friendswood (the “‘city”), which you represent, received a request for the
personnel file of a named city police department officer. You state some information will
be released with redactions as permitted by Open Records Decision No. 670 (2001).! You
claim some of the submitted information is excepted from disclosure under
sections 552.101, 552.102, 552.1175, 552.136, 552.137, 552.147 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 58.007 of the Family Code. The relevant language of section 58.007 reads:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,

'Open Records Decision No. 670 is a previous determination to all governmental bodies authorizing
them to withhold the home addresses and telephone numbers, personal pager and cellular telephone numbers,
social security numbers, and family member information of their peace officers under section 552.117(a)(2) of
the Government Code without the necessity of requesting an attorney general decision.
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concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from
adult files and records;

(2) if maintained electronically in the same computer system
as records or files relating to adults, be accessible under
controls that are separate and distinct from controls to access
electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central
state or federal depository, except as provided by Subchapters
B, D, and E.

Fam. Code § 58.007(c). Under section 58.007, juvenile law enforcement records relating to
conduct that occurred on or after September 1, 1997, are confidential. See id. § 51.03(a), (b)
(defining *‘delinquent conduct” and “conduct indicating a need for supervision”). For
purposes of section 58.007(c), a“child” is a person who is ten years of age or older and under
seventeen years of age. See id. § 51.02(2). Some of the submitted information consists of
law enforcement records involving alleged juvenile conduct indicating a need for supervision
that occurred after September 1, 1997. You do not indicate, nor does it appear, that any of
the exceptions in section 58.007 apply to this information. Therefore, the information we
have marked is confidential under section 58.007(c) of the Family Code and must be
withheld in its entirety under section 552.101 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate or embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. /d. at 683. Additionally, this
office has determined that common-law privacy protects the identities of juvenile offenders.
See Open Records Decision No. 394 (1983); ¢f Fam. Code § 58.007 (c). We note, however,
the public generally has a legitimate interest in information that relates to public employment
and public employees. See Open Records Decision Nos. 542 (1990); 470 at 4 (1987) (public
has legitimate interest in job qualifications and performance of public employees); 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employees); 432 at 2 (1984) (scope of public employee privacy is
narrow).
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Upon review, we find the information we have marked is highly intimate or embarrassing
and not of legitimate public concern. Therefore, the city must withhold the information we
have marked pursuant to section 552.101 of the Government Code in conjunction with
common-law privacy. The city has failed to demonstrate, however, how the remaining
information is highly intimate or embarrassing and not of legitimate public interest.
Therefore, the city may not withhold any portion of the remaining information under
section 552.101 in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). In Hubertv. Harte-Hanks Texas Newspapers,
Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled the
privacy test under section 552.102(a) is the same as the Industrial Foundation privacy test,
discussed above. However, the Texas Supreme Court has expressly disagreed with Hubert’s
interpretation of section 552.102(a) and held its privacy standard differs from the Industrial
Foundation test under section 552.101. Texas Comptroller of Public Accounts v. Attorney
General of Texas, 354 S.W.3d 336, 342-43 (Tex.). The supreme court then considered the
applicability of section 552.102, not Industrial Foundation, and held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. /d. at 347-48. Upon review, we find none of the
submitted information is confidential under section 552.102(a), and it may not be withheld
on that basis.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and family
member information of a peace officer, regardless of whether the peace officer made an
election under section 552.024 or section 552.1175 of the Government Code to keep such
information confidential>? Gov’t Code § 552.117(a)(a); see also id. § 552.024.
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Accordingly, the city must withhold the information we have marked
under section 552.117(a)(2).}

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See id. § 552.1175. Section 552.1175 applies, in part, to “peace officers as defined by

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

’As our ruling on this information is dispositive, we need not address your argument under
section 552.147 of the Government Code.
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Article 2.12, Code of Criminal Procedure.” Id. § 552.1175(a)(1). Upon review, we find the
city must withhold the information we have marked under section 552.1175 if the individual
to whom this information pertains is currently a licensed peace officer and elects to restrict
access to his information in accordance with section 552.1175(b) of the Government Code.
However, the city may not withhold the information we have marked under section 552.1175
if the individual is not currently a licensed peace officer, or no election is made.

Section 552.136 of the Government Code provides as follows:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Id § 552.136. Upon review, we find you have not explained how any of the remaining
information consists of an access device number used to obtain money, goods, services, or
any item of value, or used to initiate the transfer of funds. See id.
§§ 552.136(a), .301(e)(1)(A) (governmental body must explain how claimed exception to
disclosure applies). Therefore, we find you have failed to demonstrate the applicability of
section 552.136 to the remaining information, and the city may not withhold any of the
remaining information on this ground.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body,”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). Section 552.137 is not
applicable to a government employee’s work e-mail address because such an address is not
that of the employee as a “member of the public” but rather the address of the individual as
agovernment employee. Accordingly, the city may not withhold the government employees’
e-mail addresses you have marked under section 552.137. However, the e-mail addresses
we have marked are not a type specifically excluded by section 552.137(c). Accordingly, the
city must withhold the e-mail addresses we have marked under section 552.137 of the
Government Code, unless the owners of the e-mail addresses affirmatively consent to their
disclosure.
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In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 58.007 of the Family Code and
common-law privacy. The city must withhold the information we have marked under
section 552.117(a)(2) of the Government Code. The city must withhold the information we
have marked under section 552.1175 of the Government Code if the individual to whom this
information pertains is currently a licensed peace officer and elects to restrict access to his
information in accordance with section 552.1175(b) of the Government Code. The city must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code, unless the owners of the e-mail addresses affirmatively consent to their disclosure.
The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:.//www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincetely,
w'./ [t

ifer Luttrall
sistant Attorney General
Open Records Division

JL/som
Ref: ID# 470632
Enc. Submitted documents

c: Requestor
(w/o enclosures)




