
November 13,2012 

Ms. Diana Spiller 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Public Infonnation Coordinator 
Texas Commission on Jail Standards 
P.O. Box 12985 
Austin, Texas 78711 

Dear Ms. Spiller: 

0R2012-18210 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 470824. 

The Texas Commission on Jail Standards (the "commission") received a request for 
complaints from inmates since January I, 20 lOin eleven specified counties. You state the 
commission has released some of the requested infonnation but claim some of the submitted 
information is excepted from disclosure under sections 552.101 and 552.137 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." This 
section encompasses infonnation protected by other statutes. You claim some of the 
submitted infonnation is protected under the federal Health Insurance Portability and 
Accountability Act of 1996 ("HlPAA"), 42 U.S.C. §§ 132Od-132Od-8. At the direction of 
Congress, the Secretary of Health and Human Services ("HHS") promulgated regulations 
setting privacy standards for medical records, which HHS issued as the Federal Standards 
for Privacy of Individually Identifiable Health Infonnation. See Health Insurance Portability 
and Accountability Act of1996, 42 U .S.C. § 132Od-2 (Supp. IV 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable Health Infonnation, 45 C.F.R. 
pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
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These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F .R. pts. 160, 164. Under these Standards, a covered entity may not use or disclose 
protected health information, except as provided by parts 160 and 164 of the Code of Federal 
Regulations. See id. § 164.502(a). This office has addressed the interplay of the Privacy 
Rule and the Act. In Open Records Decision No. 681 (2004), we noted section 164.512 of 
tide 45 of the Code of Federal Regulations provides a covered entity may use or disclose 
protected health information to the extent such use or disclosure is required by law and the 
use or disclosure complies with and is limited to the relevant requirements of such law. 
See 45 C.F.R. § 164.512(a)(I). We further noted the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose information to the public." See ORD 681 
at 8; see also Gov't Code §§ 552.002, .003, .021. We. therefore. held the disclosures under 
the Act come within section 164.512(a). Consequently. the Privacy Rule does not make 
information confidential for the purpose of section 552.101 of the Government Code. See 
Abbott v. Tex. Dep't of Mental Health & Mental Retardation, 212 S.W.3d 648 
(Tex. App.-Austin 2006. no pet.); ORD 681 at 9; see also Open Records Decision 
No. 478 ( 1987) (as general rule, statutory confidentiality requires express language making 
information confidential). Thus. because the Privacy Rule does not make information that 
is subject to disclosure under the Act confidential. the commission may withhold protected 
health information from the public only if the information is confidential under other law or 
an exception in subchapter C of the Act applies. 

Section 552.101 of the Government Code encompasses the Medical Practice Act 
(the "MPA"). subtitle 8 of title 3 of the Occupations Code. Section 159.002 of the MPA 
provides in part the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b), (c). Medical records must be released upon the patient's signed, 
written consent, provided the consent specifies (1) the information to be covered by the 
release, (2) reasons or purposes for the release, and (3) the person to whom the information 
is to be released. Id §§ 159.004, 159.005. Section 159.002(c) also requires any subsequent 
release of medical records be consistent with the purposes for which the governmental body 
obtained the records. Open Records Decision No. 565 at 7 (1990). Medical records may be 
released only as provided under the MPA. Open Records Decision No. 598 (1991). We 
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have marked the portion of the submitted information that constitutes medical records and 
that the commission may only release in accordance with the MP A.I 

Section 552.101 of the Government Code also encompasses section 258.102 of the 
Occupations Code. Section 258.102 provides in pertinent part as follows: 

(a) The following information is privileged and may not be disclosed except 
as provided by this subchapter: 

(1) a communication between a dentist and a patient that relates to a 
professional service provided by the dentist; and 

(2) a dental record. 

Occ. Code § 258.1 02(a). A "dental record" means dental information about a patient that is 
created or maintained by a dentist and relates to the history or treatment of the patient. See 
id § 258.101 (1). Information that is privileged under chapter 258 of the Occupations Code 
may be disclosed only under certain specified circumstances. See id § 258.104 (consent to 
disclosure). A person who receives information that is privileged under section 258.1 02 may 
disclose that information to another person only to the extent disclosure is consistent with 
the purpose for which the information was obtained. See id § 258.108. The written consent 
for the release of privileged information required under section 258.104 must specify (1) the 
information covered by the release, (2) the person to whom the information is to be released, 
and (3) the purpose for the release. Jd § 258.104(c). We have marked the portion of the 
submitted information that constitutes dental records the commission may only release in 
accordance with chapter 258 of the Occupations Code.2 

Section 552.101 of the Government Code also encompasses chapter 611 of the Health and 
Safety Code, which provides for the confidentiality of records created or maintained by a 
mental health professional. Section 611.002( a) states "[ c ]ommunications between a patient 
and a professional, and records of the identity, diagnosis, evaluation, or treatment of a patient 
that are created or maintained by a professional, are confidential." Section 611.00 1 defines 
a "professional" as (1) a person authorized to practice medicine, (2) a person licensed or 
certified by the state to diagnose, evaluate or treat mental or emotional conditions or 
disorders, or (3) a person the patient reasonably believes is authorized, licensed, or certified. 
Health &. Safety Code § 611.001(b). Sections 611.004 and 611.0045 provide for access to 
mental health records only by certain individuals. See Open Records Decision 
No. 565 (1990). We have marked the information constituting mental health records that the 

I As our ruling is dispositive, we do not address your other argwnent to withhold this infonnation. 

2 As our ruling is dispositive. we do not address your other argwnent to withhold this infonnation. 
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commission may only release in accordance with sections 611.004 and 611.0045 of the 
Health and Safety Code.3 

Section 552.101 of the Government Code also encompasses constitutional privacy, which 
protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open 
Records Decision Nos. 600 at 3-5 (1992),478 at4(1987), 455 at 3-7 (1987). The first is the 
interest in independence in making certain important decisions related to the "zones of 
privacy" pertaining to marriage, procreation, contraception, family relationships, and child 
rearing and education that have been recognized by the United States Supreme Court. See 
Fadjov. Coon, 633 F.2d 1172 (5thCir. 1981); ORO 455 at 3-7. Thesecondconstitutionally 
protected privacy interest is in freedom from public disclosure of certain personal matters. 
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORO 455 at 6-7. 
This aspect of constitutional privacy balances the individual's privacy interest against the 
public's interest in the information. See ORO 455 at 7. Constitutional privacy under 
section 552.101 is reserved for "the most intimate aspects of human affairs." Id. at 8 
(quoting Ramie, 765 F.2d at 492). In Open Records Decision No. 430 (1985), this office 
detennined a list of inmate visitors is protected by constitutional privacy because people have 
a First Amendment right to correspond with inmates, which would be threatened if their 
names were released. See Open Records Decision Nos. 428 (1985) (logs of certain mail sent 
or received by inmates protected by constitutional privacy), 185 (1978) (public's right to 
obtain inmate's correspondence list not sufficient to overcome First Amendment right of 
inmate's correspondents to maintain communication with inmate free of threat of public 
exposure). The commission must withhold the information related to inmate visitors and 
correspondence, which we have marked, under section 552.101 of the Government Code in 
conjunction with constitutional privacy. However, none of the remaining information is 
confidential under constitutional privacy and the commission may not withhold it under 
section 552.101 on that ground. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd, 540 
S. W.2d 668, 685 (Tex. 1976). The types of information considered intimate or embarrassing 
by the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id at 683. This office has found the following types of information are excepted from 
required public disclosure under common-law privacy: some kinds of medical information 
or information indicating disabilities or specific illnesses, see Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 

) As our ruling is dispositive, we do not address your other argument to withhold this infonnation. 
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(prescription drugs, illn~ operations, and physical handicaps); and identities of victims 
of sexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983), 339 (1982). In 
addition, a compilation of an individual's criminal history record information is highly 
embarrassing information, the publication of which would be highly objectionable to a 
reasonable person. Cf u.s. Dep't of Justice v. Reporters Comm. for Freedom of the 
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled summary of information and noted individual has 
significant privacy interest in compilation of one's criminal history). Furthermore, we find 
a compilation of a private citizen's criminal history is generally not of legitimate concern to 
the pUblic. 

Upon review, we find some of the remaining information is highly intimate or embarrassing 
and is not oflegitimate concern to the public. Therefore, the commission must withhold this 
information, which we have marked, under section 552.101 in conjunction with common-law 
privacy. However, the remaining information is not confidential under common-law privacy, 
and the commission may not withhold it under section 552.101 on that ground. 

Section 552.117 of the Government Code may also be applicable to some of the submitted 
information" Section 552.117(a)(l) excepts from disclosure the home addresses and 
telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request that this information be kept confidential under section 552.024 of the Government 
Code. Gov't Code § 552.117(a)(I). Section 552.117 also encompasses a personal cellular 
telephone number, provided that a governmental body does not pay for the cellular phone 
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable 
to cellular telephone numbers paid for by governmental body and intended for official use). 
Whether a particular item of information is protected by section 552.117(a)(l) must be 
determined at the time of the governmental body's receipt of the request for the information. 
See Open Records Decision No. 530 at 5 (1989). Thus, information may be withheld under 
section 552.117(a)(l) only on behalf of a current or former official or employee who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 
body's receipt of the request for the information. Therefore, the commission must withhold 
the cellular telephone numbers we have marked under section 552.117(a)(l) if the employee 
at issue made a timely election to keep the information confidential and if they were not 
provided to the employee at issue at public expense. 

+Jbe Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body. 
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987); see, e.g., Open Records Decision No. 470 
at 2 (1987) (because release of confidential infonnation could impair rights of third parties and because 
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.10 I 
on behalf of governmental bodies). 
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We note some of the infonnation at issue may also be excepted under section SS2.117S of 
the Government Code. Section SS2.117S(b) provides in part the following: 

Information that relates to the home address, home telephone number, 
emergency contact information, or social security number of [a peace officer 
as defined by article 2.12 of the Code of Criminal Procedure], or that reveals 
whether the individual has family members is confidential and may not be 
disclosed to the public under this chapter if the individual to whom the 
information relates: 

(1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Code § S52.117S(b). The commission must withhold the information we have marked 
under section SS2.117S if the individuals at issue are currently licensed peace officers who 
elect to restrict access to this information in accordance with section SS2.117S(b). 

Some of the remaining information is excepted from disclosure under section SS2.130 of the 
Government Code. Section SS2.130(a) provides the following: 

Information is excepted from the requirements of Section SS2.021 if the 
information relates to: 

(1) a motor vehicle operator's or driver's license or permit issued by 
an agency of this state or another state or country; 

(2) a motor vehicle title or registration issued by an agency of this 
state or another state or country; or 

(3) a personal identification document issued by an agency of this 
state or another state or country or a local agency authorized to issue 
an identification document. 

Id. § SS2.13O(a). The commission must withhold the driver's license numbers you have 
marked, as well as the information we have marked, under section SS2.130. 

Section SS2.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id § SS2.137(a)-(c). 
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Section 552.137 does not apply to a government employee's work e-mail address because 
such an address is not that of the employee as a "member of the public," but is instead the 
address of the individual as a government employee. The e-mail addresses at issue do not 
appear to be ofa type specifically excluded by section 552.137(c). You do not infonn us a 
member of the public has affinnatively consented to the release of any e-mail address 
contained in the submitted materials. Therefore, the commission must withhold the e-mail 
addresses you have marked, as well as those we have marked, under section 552. 137.s 

We conclude the following: the commission (1) may only release the medical records we 
have marked in accordance with the MP A; (2) may only release the dental records we have 
marked in accordance with chapter 258 of the Occupations Code; (3) may only release the 
mental health records we have marked in accordance with sections 611.004 and 611.0045 
of the Health and Safety Code; (4) must withhold the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with constitutional and common­
law privacy; (5) must withhold the cellular telephone numbers we have marked under 
section 552.117(a)(l) if the employee at issue made a timely election to keep the infonnation 
confidential and if they were not provided to the employee at issue at public 
expense; (6) must withhold the information we have marked under section 552.1175 of the 
Government Code if the individuals at issue are currently licensed peace officers who elect 
to restrict access to this infonnation in accordance with section 552.1175(b) of the 
Government Code; (7) must withhold the driver's license numbers you have marked and the 
infonnation we have marked under section 552.130 of the Government Code; (8) must 
withhold the e-mail addresses marked under section 552.137 of the Government Code; 
and (9) must release the remaining information. 6 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopenlindex orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 

5-Jbis office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bodies authorizing them to withhold ten categories of infonnation, including an e-mail address 
ofa member of tile public under section 552.137 of the Government Code, without the necessity of requesting 
an attorney general opinion. 

6We note the submitted infonnation contains social secwity numbers. Section 552. I 47(b) of the 
Government Code authorizes a governmental body to redact a living person's social secwity number from 
public release without the necessity of requesting a decision from this office under the Act. 
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information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

.Co>d;maI 
t Attorney General 

Records Division 

JLC/tch 

Ref: ID# 470824 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


