ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 13, 2012

Ms. Skylar Streetman

Assistant General Counsel

Office of the General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342-4004

OR2012-18213
Dear Ms. Streetman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 471080.

The Texas Department of Criminal Justice (the “department”) received a request for
the “rationale for non-selection documented for each applicant who was interviewed” for a
specified employment position, and a subsequent request from the same requestor for the
selection packet for the job, including applications, questions, and responses.! You state the
department has made or will make some of the requested information available to the
requestor but claim some of the submitted information is excepted from disclosure under
sections 552.102, 552.122, and 552.134 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.’

'The department sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is
measured from date request is clarified).

?We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Initially, we note the submitted information includes the personal information of applicants
who may be current or former employees of the department. In Open Records Letter
No. 2005-01067 (2005), we issued a previous determination that authorizes the department
to withhold the present and former home addresses and telephone numbers, social security
numbers, and family member information of its current or former employees under
section 552.117(a)(3) of the Government Code, regardless of whether the current or former
employee complies with section 552.1175 of the Government Code, without the necessity
of requesting a decision under the Act. See Open Records Decision No. 673 at 7-8 (2001)
(listing elements of second type of previous determination under section 552.301(a) of the
Government Code). We note section 552.117 encompasses a personal cellular telephone
number, provided a governmental body does not pay for the cellular phone service. See
Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular
telephone numbers paid for by governmental body and intended for official use). See Open
Records Decision No. 506 at 5-6 (1988) (statutory predecessor to Gov’t Code § 552.117 not
applicable to numbers for cellular mobile phones installed in county officials’ and
employees’ private vehicles and intended for official business). Therefore, to the extent the
applicants are current or former employees of the department, the department must withhold
the information we have marked under section 552.117(a)(3) in accordance with Open
Records Letter No. 2005-01067; however, the department may only withhold the cellular
telephone numbers we have marked if a governmental body does not pay for the cellular
telephone service.?

You assert the submitted information is excepted from disclosure under section 552.134 of
the Government Code. Section 552.134(a) relates to inmates of the department and provides
the following:

Except as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by the [department]
is excepted from [required public disclosure] if it is information about an
inmate who is confined in a facility operated by or under a contract with the

department.

Gov’t Code § 552.134(a). You assert the information at issue consists of information about
inmates confined in a facility operated by the department. Upon review, we agree some of
this information is subject to section 552.134 and the exceptions in section 552.029 are not
applicable to it. Therefore, the department must withhold this information, which we have
marked, under section 552.134 of the Government Code. However, we conclude you have
not established section 552.134 is applicable to the remaining information at issue.
Therefore, the department may not withhold any of the remaining information under
section 552.134.

’Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147(b).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id. § 552.101. This section encompasses constitutional privacy, which protects two kinds
of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision
Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest in
independence in making certain important decisions related to the “zones of privacy”
pertaining to marriage, procreation, contraception, family relationships, and child rearing and
education that have been recognized by the United States Supreme Court. See Fadjo v.
Coon,633F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected
privacy interest is in freedom from public disclosure of certain personal matters. See Ramie
v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect
of constitutional privacy balances the individual’s privacy interest against the public’s
interest in the information. See ORD 455 at 7. Constitutional privacy under section 552.101
is reserved for “the most intimate aspects of human affairs.” Id. at 8 (quoting Ramie, 765
F.2d at 492). In Open Records Decision No. 430 (1985), this office determined a list of
inmate visitors is protected by constitutional privacy because people have a First Amendment
right to correspond with inmates, which would be threatened if their names were released.
See Open Records Decision Nos. 428 (1985) (logs of certain mail sent or received by inmates
protected by constitutional privacy), 185 (1978) (public’s right to obtain inmate’s
correspondence list not sufficient to overcome First Amendment right of inmate’s
correspondents to maintain communication with inmate free of threat of public exposure).
The department must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with constitutional privacy.

You claim some of the submitted information is excepted from disclosure under
section 552.102 of the Government Code. Section 552.102(a) excepts from
disclosure “information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). Upon review, we find
none of the submitted information is excepted under section 552.102(a) of the Government
Code. Accordingly, none of the submitted information may be withheld on that basis.

You assert the submitted interview questions and their recommended answers and responses
are excepted from disclosure under section 552.122 of the Government Code.
Section 552.122(b) excepts from disclosure test items developed by a licensing agency or
governmental body. In Open Records Decision No. 626 (1994), this office determined that
the term “test item” in section 552.122 includes any standard means by which an individual’s
or group’s knowledge or ability in a particular area is evaluated, but does not encompass
evaluations of an employee’s overall job performance or suitability. Whether information
falls within the section 552.122 exception must be determined on a case-by-case basis.

“The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987); see, e.g., Open Records Decision No. 470
at 2 (1987) (because release of confidential information could impair rights of third parties and because
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.101
on behalf of governmental bodies).
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Open Records Decision No. 626 at 6 (1994). Upon review, we find you have not established
any of the submitted interview questions is a test item for purposes of section 552.122(b).
Therefore, you may not withhold the submitted questions, or their recommended answers and
responses, under section 552.122.

Some of the remaining information is excepted from disclosure under section 552.130 of the
Government Code. Section 552.130(a) provides the following:

Information is excepted from the requirements of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this
state or another state or country; or

(3) a personal identification document issued by an agency of this
state or another state or country or a local agency authorized to issue
an identification document.

Gov’t Code § 552.130(a). The department must withhold the motor vehicle record
information we have marked under section 552.130. The remaining information does not
relate to motor vehicle record information or a personal identification document issued by
a Texas agency or another state or country or a local agency authorized to issue an
identification document, and the department may not withhold it on that ground.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id § 552.137(a)-(c).
Section 552.137 does not apply to a government employee’s work e-mail address because
such an address is not that of the employee as a “member of the public,” but is instead the
address of the individual as a government employee. The e-mail addresses at issue do not
appear to be of a type specifically excluded by section 552.137(c). You do not inform us a
member of the public has affirmatively consented to the release of any e-mail address
contained in the submitted materials. Therefore, the department must withhold the e-mail
addresses we have marked under section 552.137.°

’This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general opinion.
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To conclude, the department must withhold the information we have marked under
section 552.117(a)(3) of the Government Code in accordance with Open Records Letter
No. 2005-01067 if it pertains to applicants who are current or former employees of the
department 2005-01067; however, the department may only withhold the cellular telephone
numbers we have marked if a governmental body does not pay for the cellular telephone
service. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with constitutional privacy. The
department must also withhold the information we have marked under
sections 552.130, 552.134, and 552.137 of the Government Code. The department must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

] .CW
istant Attefney General

am

Ass

Opeg Records Division
JLC/tch

Ref: ID# 471080

Enc. Submitted documents

e Requestor
(w/o enclosures)




