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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

November 13,2012 

Mr. Sam Aguirre 
Assistant City Attorney 
City of San Marcos 
630 East Hopkins 
San Marcos, Texas 78666 

Dear Mr. Aguirre: 

0R2012-18275 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 471149. 

The City of San Marcos (the "city") received a request for (1) information pertaining to a 
specified incident and court appearance; (2) any letters to the city from a named individual 
for a specified time period; and (3) any police reports involving the named individual for a 
specified time period, with the exception of vehicle accident reports. We understand you to 
claim some of the submitted information constitutes judicial records not subject to the Act. 
You also claim the submitted information is excepted from disclosure under section 552.101 
of the Government Code. We have considered your arguments and reviewed the submitted 
representative sample of information. 

Initially, we address your claim that Exhibit 4 should be withheld under rule 12.5(k) of the 
Rules of Judicial Administration. Rule 12 of the Rules of Judicial Administration governs 
the public disclosure of judicial records, which are not subject to the Act. TEX. R. JUD. 
ADMIN. 12.1, 12.3; Gov't Code §§ 552.003(a)(8), .0035(a). Rule 12.2 of the Rules of 
Judicial Administration defines a ''judicial record" as "a record made or maintained by or for 
a court or judicial agency in its regular course of business but not pertaining to its 
adjudicative function[.]" TEx. R. JUD. ADMIN. 12.2(d). In this instance, the information at 
issue consists of e-mail communications between a municipal court judge and his staff 
member and employees with the city's police department. Thus, the information at issue is 
also maintained by the city, which is not a court or judicial agency. Because this information 
was also created and is maintained by the city, it does not constitute a judicial record subject 
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to the Rules of Judicial Administration. Therefore, the information in Exhibit 4 is subject 
to the Act and may only be withheld if it is excepted from disclosure under the Act. See 
Gov't Code §§ 552.002(aXI) (defining "public information" as information "collected, 
assembled, or maintained under a law or ordinance or in connection with the transaction of 
official business by a governmental body"), .003(1)(8) (Act's definition of "governmental 
body" does not include judiciary). 

Next, we note you did not submit any reports involving the named individual. You state you 
have submitted a representative sample of information; however, no portion of the submitted 
representative sample pertains to the requested reports involving the named individual. 
Thus, we find the submitted information is not representative of all the information sought 
in the request for information. Please be advised this ruling applies to only the types of 
information you have submitted for our review. Therefore, this ruling does not authorize the 
withholding of any other requested records to the extent those records contain substantially 
different types of information than that submitted to this office. See id § 552.302 (where 
request for attorney general decision does not comply with requirements of section 552.301, 
information at issue is presumed public). To the extent any information responsive to the 
portion of the request seeking police reports involving the named individual existed on the 
date the city received the request for information, we assume the city has released it. 
If the city has not released any such information, it must do so at this time. See id 
§§ 552.301-.302; see also Open Records Decision No. 664 (2000) (if governmental body 
concludes that no exceptions apply to the requested information, it must release information 
as soon as possible). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.10 I. This section encompasses information protected by other statutes, such as 
section 611.002 of the Health and Safety Code. Section 611.002 provides 
"[c]ommunications between a patient and a professional, and records of the identity, 
diagnosis, evaluation, or treatment of a patient that are created or maintained by a 
professional, are confidential." Health & Safety Code § 611.002(a). Section 611.00 1 defmes 
a "professional" as (I) a person authorized to practice medicine, (2) a person licensed or 
certified by the state to diagnose, evaluate or treat mental or emotional conditions or 
disorders, or (3) a person the patient reasonably believes is authorized, licensed, or certified. 
See id. § 611.001(2). Upon review, we find none of the information at issue in Exhibit 4 
consists of mental health records for the purposes of section 611.002. Therefore, none of the 
information at issue in Exhibit 4 may be withheld under section 552.101 on this basis. 

Section 552.101 of the Government Code also encompasses medical records made 
confidential under the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations Code. Section 159.002 of the MPA provides in pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 



Mr. Sam Aguirre - Page 3 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was fIrst obtained. 

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical 
records and information obtained from those medical records. See id §§ 159.002, .004; 
Open Records Decision No. 598 (1991). This office has determined that the protection 
afforded by section 159.002 extends only to records created by either a physician or someone 
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1983), 343 (1982). We have also found that when a file is created as the result of a hospital 
stay, all the documents in the file relating to diagnosis and treatment constitute 
physician-patient communications or "[r]ecords of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician." Open 
Records Decision No. 546 (1990). Upon review, we agree the information in Exhibit 3 
constitutes a confidential medical record under the MP A and the city must withhold this 
information under section 552.101. 

Section 552.101 of the Government Code also encompasses the common-law right of 
privacy, which protects information if it (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd, 540 
S. W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. The type of information 
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundation 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs. Id at 683. This office has found that some kinds of medical 
information or information indicating disabilities or specifIc illnesses are excepted from 
required public disclosure under common-law privacy. See Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). Upon review, we fInd the 
information we have marked is highly intimate or embarrassing and not oflegitimate public 
concern. Therefore, the city must withhold the information we have marked in Exhibits 2 
and 4 under section 552.101 in conjunction with common-law privacy. However, we fInd 
you have failed to demonstrate any of the remaining information is highly intimate or 
embarrassing and not oflegitimate public concern. Therefore, the city may not withhold the 
remaining information under section 552.101 in conjunction with common-law privacy. 
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We note Exhibits 2 and 4 contain an e-mail address of a member of the public. I 
Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is ofa type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). 
The e-mail address we have marked is not one of the types specifically excluded by 
section 552.137( c). Accordingly, the city must withhold the e-mail address we have marked 
under section 552.137, unless the owner of the address affrrmatively consents to its release.2 

In summary, the city must withhold the following information: (1) the medical record in 
Exhibit 3 under section 552.101 of the Government Code in conjunction with the MPA; (2) 
the information we have marked in Exhibits 2 and 4 under section 552.101 of the 
Government Code in conjunction with common-law privacy; and (3) the e-mail address we 
have marked in Exhibits 2 and 4 under section 552.137 of the Government Code, unless the 
owner of the address affirmatively consents to its release. The city must release the 
remaining illformation. 

This letter ruling is limited to the partiCUlar information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at 
(877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

ct~ecu7~ 
Assistant Attorney General 
Open Records Division 

LEHltch 

IThe Office of the Attorney General will raise a mandatory exception on behalfofa governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
{I 987), 470 (1987). 

2We note this office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bodies authorizing them to withhold certain categories of infonnation, including an e-mail address 
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting 
an attorney general decision. 
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Ref: ID# 471149 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


