
November 14,2012 

Ms. Maria E. Miller 
Legal Assistant 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Dallas County Community College District 
1601 South Lamar, Suite 208 
Dallas, Texas 7S21S·1816 

Dear Ms. Miller: 

0R2012·18378 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter SS2 of the Government Code. Your request was 
assigned ID# 470942. 

The Dallas County Community College District (the "district") received a request for 
employment and personnel information pertaining to the requestor, information pertaining 
to specified incidents, and personnel and disciplinary information pertaining to four named 
individuals. You state the district does not have information responsive to portions of the 
request. I You also state the district has released or will release some information to the 
requestor. You claim the submitted information is excepted from disclosure under 
section SS2.1 03 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information, a portion of which consists of a representative sample.2 

IThe Act does not require a governmental body to release infonnation that did not exist when it 
received a request or to create responsive infonnation. See Economic Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 555 at I (1990),452 at 3 (1986). 362 at 2 (1983). 

2We asswne the "representative sample" of records submitted to this office is truly representative of 
those records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 (] 988). This open records letter 
does not reach, and therefore does not authorize the withholding of, any other requested records to the extent 
those records contain substantially different types of information than that submitted to this office. 
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Initially, we note some of the submitted information, which we have marked, consists of 
completed evaluations. Section 522.022(aXl) provides for required public disclosure of "a 
completed report, audit, evaluation, or investigation made of, for, or by a governmental 
body(,]" unless it is excepted from disclosure under section 552.108 of the Government Code 
or is expressly made confidential under the Act or other law. See Gov't Code 
§ 552.022(aXl). You raise section 552.103 of the Government Code for the information 
subject to section 552.022 of the Government Code. However, section 552.103 is a 
discretionary exception to disclosure and does not make information confidential under the 
Act. See id § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decision Nos. 665 at 2 n.5 (discretionary exceptions 
generally), 663 (1999) (governmental body may waive section 552.103). Accordingly, the 
information subject to section 552.022 may not be withheld under section 552.103 of the 
Government Code. As you raise no further exceptions against disclosure of the information 
at issue, the district must release this information pursuant to section 552.022(aXI) of the 
Government Code. 

Next, we note the submitted information contains the requestor's medical records. 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.") Gov't 
Code § 552.101. This section encompasses the Medical Practice Act (the "MP A"), subtitle B 
of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202. Section 159.002 of 
the MP A provides, in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id § 159.002(b), (c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 

'We note the Office of the Attorney General will raise mandatory exceptions on behalf of a 
governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 
480 (1987). 470 (1987). 



Ms. Maria E. Miller - Page 3 

(1982). Medical records must be released on receipt of a signed, written consent, provided 
the consent specifies (1) the information to be covered by the release, (2) reasons or purposes 
for the release, and (3) the person to whom the information is to be released. See Occ. 
Code §§ 159.004, .005. Any subsequent release of medical records must be consistent with 
the purposes for which the governmental body obtained the records. See id 159.002(c); 
Open Records Decision No. 565 at 7 (1990). Upon review, we have marked medical records 
that are confidential under the MP A. Although you seek to withhold this information under 
section 552.103 of the Government Code, the MPA's specific statutory right of access 
provision prevails over the Act's general exceptions to disclosure. See Open Records 
Decision Nos. 613 at 4 ( 1993) (exceptions in Act cannot impinge on statutory right of access 
to information), 451 (1986) (specific statutory right of access provisions overcome general 
exceptions to disclosure under the Act). Accordingly, the marked medical records may only 
be released in accordance with the MP A. 

You raise section 552.103 of the Government Code for the remaining information. 
Section 552.103 provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to Of duplication of the information. 

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.1 03(a) exception applies in a particular 
situation. The test fOf meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request fOf 
information, and (2) the requested information is related to that litigation. See Univ. o/Tex. 
Law Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref'd n.f.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must 
meet both parts of this test fOf information to be excepted under section 552.103(a). See 
ORO 551 at 4. 
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The question of whether litigation is reasonably anticipated must be determined on a case-by
case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is 
reasonably anticipated, the governmental body must furnish concrete evidence that litigation 
involving a specific matter is realistically contemplated and is more than mere conjecture. 
Id. Concrete evidence to support a claim that litigation is reasonably anticipated may 
include, for example, the governmental body's receipt of a letter containing a specific threat 
to sue the governmental body from an attorney for a potential opposing party.4 Open 
Records Decision No. 555 (1990); see Open Records Decision No.5 18 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take objective steps toward filing suit, litigation is not reasonably anticipated. Open 
Records Decision No. 331 (1982). Further, the fact that a potential opposing party has hired 
an attorney who makes a request for information does not establish that litigation is 
reasonably anticipated. Open Records Decision No. 361 (1983). 

You assert the district reasonably anticipated litigation on the date of the request because the 
requestor's employment with the district was tenninated, the requestor has hired an attorney, 
and the attorney alleges employment discrimination. However, you have not demonstrated 
that the requestor had taken any concrete steps towards litigation on the date the request was 
received. See ORO 331. Thus, we find you have failed to demonstrate that the district 
reasonably anticipated litigation when the request for information was received. See Gov't 
Code §§ 552.103(c) (governmental body must demonstrate that litigation was pending or 
reasonably anticipated on or before the date it received request for information), .301(eXl) 
(requiring governmental body to explain applicability of raised exception). Accordingly, the 
district may not withhold any of the remaining information under section 552.103. 

We note the remaining information includes F-5 Separation of Licensee forms. 
Section 552.101 also encompasses section 1701.454 of the Occupations Code. 
Section 1701.454 governs the public availability of information submitted to the Texas 
Commission on Law Enforcement Officer Standards and Education ("TCLEOSE") under 
subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides: 

(a) All information submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under [the Act], unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

4In addition. Ibis office bas concluded that litigation was reasonably anticipated when Ibe potential 
opposing party took Ibe following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission. see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue iflbe payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981). 
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(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.4S4. The submitted F-S Separation of Licensee forms were submitted to 
TCLEOSE pursuant to subchapter J of chapter 1701 of the Occupations Code. In this 
instance, the submitted F-S forms do not reflect the officers to whom the forms apply were 
terminated due to substantiated incidents of excessive force or violations of the law other 
than traffic offenses. Therefore, the district must withhold the submitted F-S forms, which 
we have marked, under section SS2.101 of the Government Code in conjunction with 
section 1701.4S4 of the Occupations Code. 

We note some of the remaining information is subject to section SS2.137 of the Government 
Code. Section SS2.137 excepts from disclosure "an e-mail address of a member of the public 
that is provided for the purpose of communicating electronically with a governmental body" 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). See Gov't Code § SS2.137(a)-(c). Section SS2.137 
does not apply to a government employee's work e-mail address because such an address is 
not that of the employee as a "member of the public," but is instead the address of the 
individual as a government employee. The e-mail address at issue does not appear to be of 
a type specifically excluded by section SS2.137( c). Therefore, the district must withhold the 
e-mail address we have marked under section SS2.137, unless the owner of the e-mail 
address affirmatively consents to its disclosure. 

Lastly, we note some of the materials at issue may be protected by copyright. A custodian 
of public records must comply with the copyright law and is not required to' furnish copies 
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id.; see Open Records Decision No. 109 (197S). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the district may only release the submitted medical records, which we have 
marked, in accordance with the MPA. The district must withhold the submitted F-S forms, 
which we have marked, under section SS2.1 0 1 of the Government Code in conjunction with 
section 1701.4S4 of the Occupations Code. The district must withhold the e-mail address 
we have marked under section SS2.137 of the Government Code, unless the owner of the e
mail address affirmatively consents to its disclosure. The district must release the remaining 
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infonnation; however, any infonnation that is subject to copyright may be released only in 
accordance with copyright law.' 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslooen/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

:PCAA~ 
Paige~y ~ 
Assistant Attorney General 
Open Records Division 

PUtch 

Ref: ID# 470942 

Ene. Submitted documents 

cc: Requestor 
(w/o enclosures) 

SWe note the infonnation being released in this instance includes infonnation that may be confidential 
with respect to the general public. See Gov't Code § 552.023(a) (governmental body may not deny access to 
person to whom infonnation relates or person's agent on ground that infonnation is considered confidential by 
privacy principles); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when 
individuals request infonnation concerning themselves). Therefore, if the district receives another request for 
this infonnation from a different requestor, the district must again seek a ruling from this office. 


