
November 15, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Bertha Bailey Whatley 
Chief Legal Counsel 
Fort Worth Independent School District 
100 North University Drive, Suite 172 
Fort Worth, Texas 76107 

Dear Ms. Whatley: 

0R20 12-18453 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 471302. 

The Fort Worth Independent School District (the "district") received a request for 
communications between the district and Tyler Industries ('"Tyler") during a specified time 
period regarding a specified software program, requests for proposals sent to vendors 
regarding replacements for the software program, legal demands made by the district to 
Tyler, information concerning the number of schools that use the software program, and 
parent feedback regarding the software program. You claim the submitted information is 
excepted from disclosure under section 552.101 of the Government Code. You also state 
release of the submitted information may implicate the proprietary interests of Tyler. 
Accordingly, you provide documentation showing you have notified Tyler of the request and 
its right to submit arguments to this office. See Gov't Code § 552.305(d); see also Open 
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstances). We have considered the claimed exception 
and reviewed the submitted information. 

Initially, we note you have submitted only communications concerning Tyler. You have not 
submitted information responsive to the remaining categories of information sought in the 
request. Although you state the district submitted a representative sample of the requested 
information, we find the submitted information is not representative of all the types of 
information to which the requestor seeks access. Please be advised, this open records letter 
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ruling applies only to the types of infonnation you have submitted for our review. This 
ruling does not authorize the district to withhold any infonnation that is substantially 
different from the types of infonnation you submitted to this office. See Gov't Code 
§ 552.302 (where request for attorney general decision does not comply with requirements 
of Gov't Code § 552.301, infonnation at issue is presumed to be public). Accordingly, to 
the extent any infonnation responsive to the remaining portions of the request existed on the 
date the district received the request, we assume the district has released it. If the district has 
not released any such infonnation, it must do so at this time. See id §§ 552.301(a}, .302; see 
a/so Open Records Decision No. 664 (2ooo) (if governmental body concludes no exceptions 
apply to requested infonnation, it must release infonnation as soon as possible). 

We next note an interested third party is allowed ten business days after the date of its receipt 
of the governmental body's notice to submit its reasons. if any, as to why infonnation 
relating to that party should not be released. See Gov't Code § 552.305(d)(2)(B). As of the 
date of this ruling, we have not received comments from Tyler. Thus, we have no basis to 
conclude Tyler has a protected proprietary interest in any of the submitted infonnation. See 
id. § 552.llO(a)-(b}; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure 
of commercial or financial infonnation, party must show by specific factual evidence, not 
conclusory or generalized allegations. that release of requested infonnation would cause that 
party substantial competitive hann). 552 at 5 (1990) (party must establishprimafacie case 
that infonnation is trade secret). 542 at 3. Accordingly, the district may not withhold any of 
the infonnation at issue on the basis of any proprietary interest Tyler may have in the 
infonnation. 

You argue the district and Tyler signed a confidentiality agreement that prevents the district 
from disclosing infonnation Tyler considers confidential. However, infonnation is not 
confidential under the Act simply because the party submitting the infonnation anticipates 
or requests that it be kept confidential. Indus. Found v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 677 (Tex. 1976). In other words. a governmental body cannot. through an 
agreement or contract. overrule or repeal provisions of the Act. Attorney General Opinion 
JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ( "[T]he obligations of a 
governmental body under [the predecessor to the Act] cannot be compromised simply by its 
decision to enter into a contract. "), 203 at I (1978) (mere expectation of confidentiality by 
person supplying infonnation does not satisfy requirements of statutory predecessor to Gov't 
Code § 552.110). Consequently, unless the infonnation falls within an exception to 
disclosure. it must be released, notwithstanding any expectations or agreement specifying 
otherwise. 

We understand you to raise section 552.101 of the Government Code in conjunction with 
common-law privacy. Section 552.10 I excepts from disclosure "infonnation considered to 
be confidential by law. either constitutional, statutory. or by judicial decision." Gov't Code 
§ 552.101. This section encompasses the common-law right to privacy, which protects 
infonnation if it (I) contains highly intimate or embarrassing facts. the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found v. Tex. Indus. Accident Bd. 540 S.W.2d668, 685 (Tex. 1976). To 
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demonstrate the applicability of common-law privacy, both prongs of this test must be met. 
Id at 681-82. Common-law privacy protects the types of information held to be intimate or 
embarrassing in Industrial Foundation. See id. at 683 (information relating to sexual assault, 
pregnancy, mental or physical abuse in workplace, illegitimate children, psychiatric treatment 
of mental disorders, attempted suicide, and injuries to sexual organs). This office has 
determined that other types of information also are private under section 552.101. See 
generally Open Records Decision No. 659 at 4-5 (1999) (summarizing information attorney 
general has held to be private). Upon review, we find none of the submitted information is 
highly intimate or embarrassing and of no legitimate public interest. Therefore, the district 
may not withhold any of the submitted information under section 552.10 I on that basis. 

Section 552.117 of the Government Code excepts from disclosure the home addresses and 
telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request that this information be kept confidential under section 552.024 of the Government 
Code.' Gov't Code § 552.1 17(a)(1). Section 552.117 encompasses personal cellular 
telephone numbers, provided the cellular telephone service is not paid for by a governmental 
body. See Open Records Decision No. 506 at 5-6 (1988) (statutory predecessor to Gov't 
Code § 552.117 not applicable to numbers for cellular mobile telephones installed in county 
officials' and employees' private vehicles and intended for official business). Whether a 
particular piece of information is protected by section 552.117(a)( I) must be determined at 
the time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The 
district may withhold information under section 552.1 17(a)( I) only on behalf of current or 
former officials or employees who made a request for confidentiality under section 552.024 
of the Government Code prior to the date on which the request for this information was 
made. Thus, if the individual whose information we have marked timely requested 
confidentiality under section 552.024, and if the cellular service is not paid for by a 
governmental body, the district must withhold the information we have marked under 
section 552.1 17(a)(1 ). Conversely, if the individual did not make a timely election under 
section 552.024, or if the cellular service is paid for by a governmental body, the district may 
not withhold the marked information under section 552.117( a)( 1 ). As no additional 
exceptions to disclosure are raised, the remaining information must be released to the 
requestor.2 

'The Office of the Attorney General will raise a mandatory exception on behalf ofa governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 

2We note the information being released contains the requestor's e-mail address, to which the requestor 
has a right ofaccess under section 552. 1 37(b} of the Government Code See Gov't Code § 552. I 37(b). We 
also note Open Records Decision No. 684 (2009) is a previous determination to all governmental bodies 
authorizing them to withhold ten categories of information, including an e-mail address of a member of the 
public under section 552.137, without the necessity of requesting an attorney general decision. Thus, if the 
district receives another request for this information from a different requestor, the district is authorized to 
withhold this e-mail address without the necessity of requesting an attorney general decision. 
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This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free. 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHB/som 

Ref: ID# 471302 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Lynn Moore 
Executive Vice President and General Counsel 
Tyler Technologies 
One Cole Haan Drive 
Yarmouth, Maine 04096 
(w/o enclosures) 


