ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 15, 2012

Mr. John A. Kazen

Kazen, Meurer & Pérez, L.L.P.
P.O. Box 6237

Laredo, Texas 78042-6237

OR2012-18475
Dear Mr. Kazen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 471035.

The Laredo Independent School District (the “district™), which you represent, received a
request for applications for the district’s crime stopper coordinator position considered by
school board trustees at a specified meeting. You claim the requested information is
excepted from disclosure under sections 552.101, 552.102, 552.117, 552.137, and 552.147
of the Government Code. Additionally, you state release of the submitted information may
implicate the privacy interests of third parties. Accordingly, you state you notified the third
parties of the request for information and of their right to submit arguments to this office as
to why the submitted information should not be released. See Gov’t Code § 552.304
(interested party may submit written comments regarding availability of requested
information). We have considered the exceptions you claim and reviewed the submitted
information.

You assert the submitted information is excepted under section 552.101 of the Government
Code, which excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Id. § 552.101. This section
encompasses the doctrine of common-law privacy, which protects information
that (1) contains highly intimate or embarrassing facts, the publication of which would be
highly objectionable to a reasonable person, and (2) is not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of
information considered intimate or embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
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attempted suicide, and injuries to sexual organs. /d. at 683. You cite to Morales v.
Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), in support of your argument
under common-law privacy for the submitted information. In Ellen, the court addressed the
applicability of the common-law privacy doctrine to files of an investigation of sexual
harassment. Here, however, the information at issue does not relate to an investigation of
sexual harassment. Because the information does not concern sexual harassment, we find
that Ellen is not applicable in this instance. Consequently, the district may not withhold any
of the submitted information under section 552.101 in conjunction with common-law privacy
on the basis of Ellen.

You seek to withhold the submitted transcripts under section 552.102(b) of the Government
Code. Section 552.102(b) excepts from public disclosure “a transcript from an institution
of higher education maintained in the personnel file of a professional public school
employee[.]” Gov’tCode § 552.102(b). We must consider whether the Legislature intended
the term “professional public school employee” in section 552.102(b) to include a district
crime stopper coordinator.

Section 552.102(b) does not define “professional public school employee.” When construing
a statute, a court may consider the circumstances under which the Legislature enacted the
statute as well as its legislative history. Id § 311.023(2), (3); City of Rockwall v.
Hughes, 246 S.W.3d 621, 626 n.6 (Tex. 2008). In 1989, the Legislature passed Senate
Bill 404 (“S.B. 404") as an amendment to the Act to include the statutory predecessor to
section 552.102(b). The Senate sponsor of S.B. 404, Senator Don Henderson, stated before
the Senate Committee for State Affairs that the bill was a response to “people trying to get
past a teacher’s degree, past a teacher’s hiring, . . . [and] past a school board’s determination
that a teacher was qualified to teach[.]” Hearing on S.B. 404 Before the Senate Comm. for
State Affairs, 71st Leg., R.S. (February 27, 1989) (statement of Senator Henderson)
(recording available from Senate Staff Services Office). During the Senate floor debate of
the bill, Senator Henderson further questioned the purpose of “any citizen being able to look
at any teacher’s transcript” because “there are several other means by which we say teachers
are qualified to teach in this state.” /d.; see also Debate on Tex. S.B. 404 on the Floor of the
Senate, 71st Leg., R.S. (March 13, 1989) (statement of Senator Henderson describing
S.B. 404 as relating to privacy of a teacher’s transcript; statement of Senator Caperton
summarizing S.B. 404 as balancing public’s right to know with teacher’s right of privacy)
(recording available from Senate Staff Services Office). In addition, Representative Paul J.
Hilbert, the House sponsor of S.B. 404, stated during the debate on the House floor that the
statute was intended to protect teachers’ college transcripts. See Debate on Tex. S.B. 404 on
the Floor of the House, 71st Leg., R.S. (May 10 and 11, 1989) (statements of Representative
Hilbert introducing S.B. 404 as applying to transcripts of teachers) (recording available from
House Video/Audio Services). Therefore, we believe the legislative history of
section 552.102(b) shows the Legislature enacted the predecessor statute to
section 552.102(b) to protect the transcripts of only professional educators, rather than the
transcripts of all public school employees. See Open Records Decision No. 526 (1989)
(addressing predecessor statute in light of previous lack of exception for “qualifications of
professional public school employees fo teach’) (emphasis added). Accordingly, as you have
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not established the crime stopper coordinator is an educator for purposes of
section 552.102(b), this exception is not applicable to the submitted transcripts.
Accordingly, the district may not withhold any of the information at issue
under section 552.102(b) of the Government Code. See Open Records Decision
Nos. 470 (1987), 467 (1987) (public has legitimate interest in job qualifications, including
college transcripts, of public employees).

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530
at 5 (1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf
of a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
information be kept confidential. Therefore, to the extent the individuals whose information
is at issue timely requested confidentiality under section 552.024 of the Government Code,
the district must withhold the information we have marked under section 552.117(a)(1) of
the Government Code. Conversely, to the extent the individuals at issue did not timely
request confidentiality under section 552.024, the district may not withhold the marked
information under section 552.117(a)(1). Furthermore, we find none of the remaining
information is subject to section 552.117. Therefore, the district may not withhold any of
the remaining information under section 552.117 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c).
Therefore, the district must withhold the personal e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
public disclosure.

We note the remaining information contains information subject to section 552.130 of the
Government Code.' Section 552.130 provides information relating to a motor vehicle
operator’s license, driver's license, motor vehicle title, or registration issued by an agency

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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of this state or another state or country is excepted from public release. See id § 552.130.
Accordingly, the district must withhold the information we have marked under
section 552.130 of the Government Code.

Section 552.147(a) of the Government Code excepts the social security number of a living
individual from public disclosure. /d. § 552.147. Accordingly, regardless of the applicability
of section 552.117 of the Government Code, the district may withhold the submitted social
security numbers under section 552.147 of the Government Code.’

In summary, to the extent the individuals whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code, the district must withhold
the information we have marked under section 552.117(a)(1) of the Government Code. The
district must withhold the personal e-mail addresses we have marked under section 552.137
of the Government Code, unless the owners affirmatively consent to their public disclosure.
The district must withhold the information we have marked under section 552.130 of the
Government Code. Regardless of the applicability of section 5§52.117 of the Government
Code, the district may withhold the submitted social security numbers under section 552.147
of the Government Code. The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concermng those rights and
responsibilities, please visit our website at http:/; :

or call the Office of the Attorney General’s Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

PMM
Paige Lay

Assistant Attorney General
Open Records Division

PL/tch

*We note section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office. See Gov't Code § 552.147(b).
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Ref: ID# 471035
Enc. Submitted documents

cc: Requestor
(w/o enclosures)







