GREG ABBOTT

November 20, 2012

Mr. Kevin D. Cullen

Counsel for Citizen’s Medical Center '
Cullen, Carsner, Seerden & Cullen L.L.P.

P.O. Box 2938

Victoria, Texas 77902-2938

OR2012-18760
Dear Mr. Cullen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the *“Act”), chapter 552 of the Government Code. Your request was
assigned ID# 471655.

The Citizen’s Medical Center (the “center”), which you represent, received a request for the
following: (1) indemnification between the center and two named physicians; (2) all
agreements between the center and Stone Emergency Services, P.A. (“Stone”) and
Crossroads Emergency Physicians, P.A. (“Crossroads™), (3) invoices from Stone and
Crossroads during a specified time period; (4) information pertaining to payments made to
Stone and Crossroads during a specified time period; (5) check registers reflecting payments
to the two named physicians, Stone, and Crossroads; (6) vendor numbers associated with the
two named physicians, Stone, and Crossroads; and (7) information regarding the treatment
of a named individual. You state the center does not have information responsive to a
portion of the request.! You claim the submitted information is excepted from disclosure
under sections 552.103 and 552.136 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note the submitted information contains invoices, account information, and
contracts subject to section 552.022(a)(3) of the Government Code. Section 552.022(a)(3)
provides for the required public disclosure of “information in an account, voucher, or

'We note the Act does not require a governmental body to disclose information that did not exist at
the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W 2d 266 (Tex. Civ.
App.—San Antonio1978, writ dism’d); Attomey General Opinion H-90 (1973); Open Records Decision
Nos. 452 at 2-3 (1986), 342 at 3 (1982), 87 (1975); see also Open Records Decision Nos. 572 at 1 (1990), 555
at 1-2 (1990), 416 at 5 (1984).
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contract relating to the receipt or expenditure of public or other funds by a governmental
body[,]” unless the information is made confidential under the Act or other law. Gov’t Code
§ 552.022(a)(3). Although you raise section 552.103 of the Government Code,
section 552.103 is a discretionary exception to disclosure and does not make information
confidential under the Act. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records Decision Nos. 665 at 2 n.S (discretionary exceptions
generally), 663 (1999) (governmental body may waive section 552.103). As such,
section 552.103 does not make information confidential for the purposes of section 552.022.
Therefore, the center may not withhold the invoices, account information, or contracts, which
we have marked, under section 552.103 of the Government Code. However, you assert the
marked invoices, account information, and contracts are excepted under section 552.136 of
the Government Code and we note this information may be subject to sections 552.101
and 552.117 of the Government Code.? Because sections 552.101,552.117,and 552.136 can
make information confidential for purposes of section 552.022, we will address the
applicability of these sections to the information subject to section 552.022(a)(3). We will
also address your argument under section 552.103 for the information not subject to
section 552.022(a)(3).

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).




Mr. Kevin D. Cullen - Page 3

v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

You state, and submit documentation demonstrating, prior to the center’s receipt of this
request, a lawsuit against the center was filed and is currently pending in the 267th Judicial
District of Victoria County, Texas. You further state the information at issue is related to the
pending litigation because it pertains to the claims in the lawsuit. Upon review of your
representations and the information at issue, we find the information not subject to
section 552.022(a)(3) relates to litigation that was pending when the center received this
request for information. Accordingly, the center may withhold the information not subject
to section 552.022(a)(3) under section 552.103 of the Government Code.

We note once information has been obtained by all parties to the pending litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained from or provided to the opposing party in the pending litigation is not excepted
from disclosure under section 552.103(a), and it must be disclosed. Further, the applicability
of section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. Access
to medical records is governed by the Medical Practice Act (the “MPA”), Occ. Code
§§ 151.001-168.202. Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002. Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See Occ. Code §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection




Mr. Kevin D. Cullen - Page 4

afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487
(1987), 370 (1983), 343 (1982). We have further found that when a file is created as the
result of a hospital stay, all the documents in the file relating to diagnosis and treatment
constitute physician-patient communications or “[rJecords of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician.” Open Records Decision No. 546 (1990). In this case, the patient at issue is
deceased. Medical records pertaining to a deceased individual may be released only on the
signed consent of the personal representative of the deceased. Occ. Code § 159.005(a)(5).
The consent must specify (1) the information to be covered by the release, (2) reasons or
purposes for the release, and (3) the person to whom the information is to be released. Occ.
Code §§ 159.004, .005. Section 159.002(c) also requires that any subsequent release of
medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). The information we have marked
consists of medical records of the deceased patient that are subject to the MPA. The center
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with section 159.002 of the Occupations Code, unless the center
receives written consent for the release of the records that complies with sections 159.004
and 159.005 of the MPA.

Section 552.101 also encompasses the doctrine of common-law privacy which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate or embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found
personal financial information not relating to the financial transaction between an individual
and a governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision Nos. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs, among others, protected
under common-law privacy), 545 (1990) (deferred compensation information, participation
in voluntary investment program, election of optional insurance coverage, mortgage
payments, assets, bills, and credit history). However, there is a legitimate public interest in
the essential facts about a financial transaction between an individual and a governmental
body. See ORDs 600 at 9 (information revealing that employee participates in group
insurance plan funded partly or wholly by governmental body is not excepted from
disclosure), 545 (financial information pertaining to receipt of funds from governmental body
or debts owed to governmental body not protected by common-law privacy). Upon review,
we find the information we have marked is highly intimate or embarrassing and not of
legitimate public concern. Therefore, the center must withhold the information we have
marked pursuant to section 552.101 of the Government Code in conjunction with
common-law privacy.
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Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, emergency contact information, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.
See Gov’t Code § 552.117(a); Open Records Decision No. 622 (1994). Whether a particular
piece of information is protected by section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, information
may only be withheld under section 552.117(a)(1) on behalf of a current or former employee
who made a request for confidentiality under section 552.024 prior to the date of the
governmental body’s receipt of the request for the information. We have marked the
personal information of two center employees. If the employees whose personal information
is at issue timely elected to keep their information confidential pursuant to section 552.024,
the center must withhold the information we have marked under section 552.117(a)(1). The
center may not withhold this information under section 552.117(a)(1) if the employees did
not timely elect to keep their information confidential pursuant to section 552.024.°

Section 552.136 of the Government Code provides as follows:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’'t Code § 552.136. You assert the remaining information subject to
section 552.022(a)(3) is information related to the center’s “collection, assembly, and
maintenance of its accounts” with the two named physicians, Stone, and Crossroads.
However, we find you have not explained how any of the remaining information subject to
section 552.022(a)(3) consists of an access device number used to obtain money, goods,
services, or any item of value, or used to initiate the transfer of funds. See id
§§ 552.136(a), .301(e)}(1)(A) (governmental body must explain how claimed exception to
disclosure applies). Therefore, we find you have failed to demonstrate the applicability of

’If the employees did not make a timely confidentiality election under section 552.024, we note
section 552.147(b) of the Government Code permits a governmental body to withhold a living person’s social
security number without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
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section 552.136 to the remaining information subject to section 552.022(a)(3), and the center
may not withhold it on this ground.

In summary, the center may withhold the information not subject to section 552.022(a)(3)
under section 552.103 of the Government Code. The center must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
section 159.002 of the Occupations Code, unless the center receives written consent for the
release of the records that complies with sections 159.004 and 159.005 of the MPA. The
center must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. If the employees whose
personal information is at issue timely elected to keep their information confidential pursuant
to section 552.024 of the Government Code, the center must withhold the information we
have marked under section 552.117(a)(1) of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.

or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

i [ )

ifer Luttrall
Assistant Attorney General
Open Records Division
JL/som
Ref: ID# 471655

Enc. Submitted documents

c: Requestor
(w/o enclosures)




