
November 20, 2012 

Ms. Kathy Sparks 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Public Information Officer 
Texas Funeral Service Commission 
P.O. Box 12217 
Austin, Texas 78711 

Dear Ms. Sparks: 

0R2012-18776 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 471745. 

The Texas Funeral Service Commission (the "commission") received a request for 
information related to: (1) any investigation involving a named decedent; (2) a specified 
complaint; (3) any complaints concerning a specified mortuary during a certain period; and 
(4) any complaints against a specified funeral home during the same period. You state the 
commission has released some of the information. You claim the submitted information is 
excepted from disclosure under sections 552.101, 552.111. 552.115. 552.117, and 552.137 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. I 

Initially, we note some of the information, which we have marked, was created after the date 
the commission received the request. The Act does not require a governmental body that 
receives a request for information to create information that did not exist when the request 
was received. See Econ. Opportunities Dev. Corp. v. Bustamante. 562 S.W.2d 266 (Tex. 

IWe assume the ''representative sample" of records submitted to this office is truly representahve of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types ofinfonnation than those submitted to this office. 
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Civ. App.-5an Antonio 1978, writ dism'd); Open Records Decision Nos. 60S at 2 
(1992),563 at 8 (1990), 555 at 1-2 (1990). Accordingly, the infonnation we have marked 
is not responsive to the request. Our ruling does not address the public availability of 
information that is not responsive to a request, and the commission is not required to released 
non-responsive infonnation. 

Next, we note you have redacted portions of the responsive infonnation. Pursuant to 
section 552.301 of the Government Code, a governmental body that seeks to withhold 
requested infonnation must submit to this office a copy of the infonnation, labeled to 
indicate which exceptions apply to which parts of the copy, unless the governmental body 
has received a previous detennination for the infonnation at issue. See Gov't Code 
§ SS2.301(a), (e)(I)(D). You do not assert, nor does our review of our records indicate, the 
commission is authorized to withhold the infonnation it has redacted without first seeking 
a ruling from this office. See id. § 552.301 (a); Open Records Decision No. 673 (2000). 
Therefore, this infonnation must be submitted in a manner that enables this office to 
determine whether it falls within the scope of an exception to disclosure. However, because 
we can discern the nature of the redacted infonnation, being deprived of the infonnation does 
not inhibit our ability to make a ruling. Nonetheless, in the future, the commission must not 
redact infonnation from the infonnation it submits to this office in seeking an open records 
ruling, unless the commission is authorized to do so by statute or the infonnation is the 
subject of a previous determination under section 552.301 of the Government Code. See 
Gov't Code § SS2.301(eXl)(D). Failure to comply with section 552.301 may result in the 
infonnation being presumed public under section 552.302 of the Government Code. See id. 
§ 552.302. 

Next, we note you seek to withhold pages 104 and 105 of Attachment 4 because a third party 
provided this infonnation to the commission with the understanding that it was confidential. 
However, infonnation is not confidential under the Act simply because the party that submits 
the infonnation anticipates or requests that it be kept confidential. See Indus. Found. v" Tex. 
Indus. Accident Rd., 540 S. W.2d 668, 677 (Tex. 1976). In other words, a governmental body 
cannot overrule or repeal provisions of the Act through an agreement or contract. See 
Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) 
("[T]he obligations of a governmental body under [the Act] cannot be compromised simply 
by its decision to enter into a contract."), 203 at 1 (1978) (mere expectation of confidentiality 
by person supplying infonnation does not satisfy requirements of statutory predecessor to 
section 552.110). Consequently, unless the infonnation at issue falls within an exception to 
disclosure, it must be released, notwithstanding any expectation or agreement to the contrary. 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses section 651.203 of the Occupations Code, 
which provides "[i]nfonnation in a [complaint file maintained by the commission]. other 
than infonnation relating to a complaint that has not reached a final disposition, is public 
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information." Occ. Code § 651.203(b). We conclude this language makes confidential 
information relating to a complaint that has not reached a final disposition. You state the 
information pertaining to complaint number 2012044 relates to an open complaint that has 
not reached a final disposition. Based upon your representation and our review of the 
information at issue, we conclude the commission must withhold the information pertaining 
to complaint number 2012044 under section 552.101 of the Government Code in conjunction 
with section 651.203(b) of the Occupations Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. The type of information 
considered highly intimate or embarrassing by the Texas Supreme Court in Industrial 
Foundation included information relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. Id. at 683. This office has found some 
kinds of medical information or information indicating disabilities or specific illnesses are 
excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). However, the 
common-law right to privacy is a personal right that ''terminates upon the death of the person 
whose privacy is invaded." See Moore v. Charles B. Pierce Film Enters. Inc., 589 
S.W.2d 489 (Tex. Civ. App.- Texarkana 1979, writ refd n.r.e.); Justice v. Belo 
Broadcasting Corp., 472F. SUpp. 145 (N.D. Tex. 1979); Attorney General OpinionsJM-229 
(1984) (''the right of privacy lapses upon death''), H-917 (1976) ("We are ... of the opinion 
that the Texas courts would follow the almost uniform rule of other jurisdictions that the 
right of privacy lapses upon death.''); Open Records Decision No. 272 at 1 (1981) (privacy 
rights lapse upon death). Thus, information pertaining solely to a deceased individual may 
not be withheld under section 552.101 of the Government Code in conjunction with 
common-law privacy. Furthermore, the right to privacy is not implicated when an individual 
requests information concerning himself or another person he is authorized to represent. See 
id. § 552.023(a), (b) (individual has special right of access to information that relates to 
himself and is protected by laws intended to protect his privacy interests, and governmental 
body may not deny access on ground that information is considered confidential by privacy 
principles); Open Records Decision No. 481 at 4 (privacy theories not implicated when 
individual requests information concerning himself). Upon review, we agree the information 
we have marked is highly intimate or embarrassing and of no legitimate public interest. 
Accordingly, the commission must withhold this information under section 552.101 of the 
Government Code in conjunction with common-law privacy. The remaining information is 
not protected by common-law privacy in this instance, and the commission may not withhold 
it under section 552.101 of the Government Code on that basis. 
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Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this 
exception is to protect advice, opinion, and recommendation in the decisional process and 
to encourage open and frank discussion in the deliberative process. See Austin v. City of San 
Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, orig. proceeding); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, orig. proceeding). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, opinions, recommendations, and other material reflecting the policymaking processes 
of the governmental body. See ORO 615 at S. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. 
v. Tex. AUorneyGen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORO 615 at S. 
But if factual information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). Upon review, we find the information at issue consists of either general 
administrative information that does not relate to policymaking or is purely factual in nature. 
You do not explain how this administrative and factual information consists of advice, 
opinions, or recommendations of the commission related to its policies. Thus, you have 
failed to demonstrate how the information at issue is protected by the deliberative process 
privilege, and it may not be withheld under section 552.111 of the Government Code. 

Section 552.115 of the Government Code excepts from disclosure "[a] birth or death record 
maintained by the bureau of vital statistics of the Texas Department of Health or a local 
registration official[.]" Gov't Code § 552.11 S( a). Section 552.115 is applicable only to 
information maintained by the bureau of vital statistics or local registration officials. See 
Open Records Decision No. 338 (1982) (finding that statutory predecessor to section 552.115 
excepted only those birth and death records which are maintained by bureau of vital statistics 
and local registration officials). You raise this section for some of the remaining 
information. However, because section 552.115 of the Government Code does not apply to 
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infonnation held by the commission, the information at issue may not be withheld on this 
basis. 

Section SS2.117 of the Government Code excepts from disclosure the home address and 
telephone number, emergency contact information, social security number, and family 
member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section SS2.024 of the Government Code. 
Gov'tCode § SS2.117(a). WenotesectionSS2.117 does not apply to members of the public 
who are not current or former officials or employees of a governmental body. Upon review, 
we find you have not demonstrated the applicability of section SS2.117 in this instance. 
Accordingly, the commission may not withhold the information you have marked under 
section SS2.117 of the Government Code. 

Section SS2.130 of the Government Code excepts from disclosure information relating to a 
motor vehicle operator's or driver's license or permit issued by an agency of this state or 
another state or country.2 Id. § SS2.130( a). Accordingly, the commission must withhold the 
information we have marked under section SS2.130 of the Government Code. 

Section SS2.136(b) of the Government Code provides, "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." Id. 
§ SS2.136(b); see id. § SS2.136( a) (defining "access device"). Accordingly, the commission 
must withhold the information we have marked under section SS2.136 of the Government 
Code. 

Section SS2.137 of the Government Code provides, "an e-mail address of a member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body is confidential and not subject to disclosure under [the Act]," unless the owner of the 
e-mail address has affirmatively consented to its release or the e-mail address is specifically 
excluded by subsection (c). Id. § SS2.137(a)-{c). Accordingly, the commission must 
withhold the e-mail address you have marked under section SS2.137 of the Government 
Code, unless the owner of the e-mail address has affirmatively consented to its release. 

In summary, the commission must withhold the information pertaining to complaint 
number 2012044 under section SS2.101 of the Government Code in conjunction with 
section 6S 1.203(b) of the Occupations Code. The commission must withhold the 
information we have marked under section SS2.1 01 of the Government Code in conjunction 
with common-law privacy. The commission must withhold the information we have marked 
under section SS2.130 of the Government Code and the information we have marked under 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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section 552.136 of the Government Code. The commission must withhold the e-mail address 
you have marked under section 552.137 of the Government Code, unless the owner of the 
e-mail address has affinnatively consented to its release. The remaining information must 
be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

s~ 
Neal Falgoust 
Assistant Attorney General 
Open Records Division 

NF/ag 

Ref: ID# 471745 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

JWe note the requestor bas a right of access to some of the information being released. See Gov't 
Code § 552.023. If the cormnission receives another request for this same information from a different 
requestor, it must again seek a ruling from our office. 


