
November 21 , 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Stephen A. Cumbie 
Assistant City Attorney 
City of Fort Worth 
1000 Throckmorton Street, 3rd Floor 
Fort Worth, Texas 76102 

Dear Mr. Cumbie: 

0R2012-18801 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 471749 (WOI9862). 

The Fort Worth Police Department (the "department") received a request for all records 
pertaining to a named individual. You claim the submitted information is excepted from 
disclosure under sections 552.108, 552.130, and 552.136 of the Government Code. I We 
have considered the exceptions you claim and reviewed the submitted information. 

Section 552.1 08(a)(l) of the Government Code excepts from disclosure "[i]nfonnation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime . . . if . . . release of the infonnation would interfere with the 
detection, investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(I). A 
governmental body claiming section 552.108 must reasonably explain how and why the 
release of the requested infonnation would interfere with law enforcement. See id 
§§ 552.108(a)(I), .301(e)(I)(A);seea/so&parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You 
state the submitted infonnation pertains to a pending criminal prosecution with the Tarrant 
County District Attorney's Office (the "district attorney's office"). We note you have 
submi tted an affidavit from the district attorney's office in which the district attorney's office 

I Although you do not raise sections 552.130 and 552.136 of the Government Code in your brief, we 
understand you to claim these sections based on your markings in the submitted information. 
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states the defendant has not exhausted all appellate and post-conviction remedies in state and 
federdl court. Thus, we understand you to argue the criminal prosecution at issue is still 
pending because the defendant still has an opportunity to appeal. However, we note a mere 
chance of an appeal is insufficient to demonstrate the release of the submitted information 
will interfere with law enforcement efforts. The district attorney's office further states that 
the defendant's attorney has removed this case to federal court and is seeking a federal post 
conviction writ. However, post-conviction writ proceedings do not establish the existence 
of an ongoing criminal investigation or prosecution for the purposes of section 552.1 08(a)(I). 
Thus, the department may not withhold any of the submitted information under 
section 552.108(a)(l) of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered to 
be confidential by law, either constitutional, statutory, or by judicial decision.,,2 Gov't Code 
§ 552.101. Section 552.101 encompasses information that other statutes make confidential, 
such as section 1703.306 of the Occupations Code, which provides: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(I) the examinee or any other person specifically designated in 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process of law. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the infonnation. 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body. 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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(c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code § 1703.306. We have marked portions of the submitted information that 
were acquired from polygraph examinations and are, therefore, within the scope of 
section 1703.306. It does not appear the requestor falls into any of the categories 
of individuals who are authorized to receive the polygraph information under 
section 1703.306(a). Accordingly, the department must withhold the information we have 
marked under section 552.101 of the Government Code in conjunction with section 1703.306 
of the Occupations Code. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which deems confidential criminal history record information ("CHRI") generated by 
the National Crime Information Center or by the Texas Crime Information Center. CHRI 
means "infonnation collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of arrests, detentions, indictments, informations, and 
other fonnal criminal charges and their dispositions." Gov't Code § 411.082(2). Title 28, 
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain 
from the federal government or other states. See Open Records Decision No. 565 (199O). 
The federal regulations allow each state to follow its individual law with respect to CHRI it 
generates. Id. at 10-12. Section 411.083 of the Government Code deems confidential CHRI 
that the Texas Department of Public Safety ("DPS") maintains, except that DPS may 
disseminate this information as provided in chapter 411, SUbchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(I} and 411.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not 
release CHRI except to another criminal justice agency for a criminal justice purpose. 
See id. § 411.089(b)( I}. Other entities specified in chapter 411 of the Government Code are 
entitled to obtain CHRI from DPS or another criminal j ustice agency; however, those entities 
may not release CHRI except as provided bychapter411. See generally id § 411.090-.127. 
Furthennore, any CHRI obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 of the Government Code in conjunction with Government 
Code chapter 411, subchapter F. Upon review, we find the information we have marked 
consists of CHRI that the department must withhold from disclosure under section 552.101 
of the Government Code in conjunction with section 411.083 of the Government Code and 
federal law. 

Section 552.101 of the Government Code also encompasses the common-law right to 
privacy, which protects information if it (I) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable perso~ and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Rd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be met. Id. at 681-82. Common-law privacy protects the types 
of infonnation held to be intimate or embarrassing in Industrial Foundation. See id. at 683 
(infonnation relating to sexual assault, pregnancy, mental or physical abuse in workplace, 
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illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs}. This office has found personal financial information not relating 
to a financial transaction between an individual and a governmental body is generally 
excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 600 (1992), 545 (199O). We have also found some kinds of medical 
information or information indicating disabilities or specific illnesses are generally highly 
intimate or embarrassing. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). We also have concluded a compilation of an individual's criminal 
history is highly embarrassing information, the publication of which would be highly 
objectionable to a reasonable person, and is generally not of legitimate concern to the 
public. Cf United States Dep't of Justice v. Reporters Comm. for Freedom of the 
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled summary of information and noted that individual has 
significant privacy interest in compilation of one's criminal history). Upon review, we find 
the information we have marked is highly intimate or embarrassing and of no legitimate 
public interest. Accordingly, the department must withhold the marked information under 
section 552.101 in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S.589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5, 478 at 4 (1987), 455 
at 3-7. The first is the interest in independence in making certain important decisions related 
to the "zones of privacy," pertaining to marriage, procreation, contraception, family 
relationships, and child rearing and education, that have been recognized by the United States 
Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The 
second constitutionally protected privacy interest is in freedom from public disclosure of 
certain personal matters. See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th 
Cir.1985); ORD 455 at 6-7. This aspect of constitutional privacy balances the individual's 
privacy interest against the public's interest in the information. See ORD 455 at 7. 
Constitutional privacy under section 552.101 is reserved for "the most intimate aspects of 
human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). We note the right to privacy is 
a personal right that lapses at death and therefore may not be asserted solely on behalf 
of a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589 
S.W.2d 489, 491 (Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); Open Records 
Decision No. 272 at 1 (1981) (privacy rights lapse upon death). Thus, because some of the 
remaining information relates to deceased individuals, it may not be withheld from disclosure 
based on their privacy interests. However, the United States Supreme Court has determined 
that surviving family members can have a privacy interest in information relating to their 
deceased relatives. See Nat'l Archives & Records Admin. v. Favish, 124 S. Ct. 1570 (2004). 
In this instance, a member of a deceased individual's family asserts a privacy interest in some 
of the remaining photographs based on the privacy of the deceased individual's family. 
Upon review, we find the privacy interests of the deceased individual's family in the 
photographs we have indicated outweigh the public's interest in the disclosure of this 
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infonnation. Therefore, the department must withhold the photographs we have indicated 
under section 552.101 in conjunction with constitutional privacy and the holding in F avish. 

Section 552.130 of the Government Code provides, in relevant part: 

(a) Information is excepted from the requirements of Section 552.021 if the 
information relates to: 

(1) a motor vehicle operator's or driver's license or permit issued by 
an agency of this state or another state or country; 

(2) a motor vehicle title or registration issued by an agency of this 
state or another state or country; or 

(3) a personal identification document issued by an agency of this 
state or another state or country or a local agency authorized to issue 
an identification document. 

Gov't Code § 552.130. We note the requestor has a right of access to motor vehicle record 
infonnation pertaining to her client. See id. § 552.023(a); Open Records Decision No. 481 
at 4 (1987) (privacy theories not implicated when an individual or authorized representative 
asks governmental body to provide information concerning that individual). Upon review, 
we find the department must generally withhold the information we have marked and 
indicated under section 552.130 of the Government Code. We note, however, the purpose 
of section 552.130 is to protect the privacy interests of individuals. Because the right of 
privacy lapses at death, motor vehicle record information that pertains to a deceased 
individual may not be withheld under section 552.130. See Moore, 589 S.W.2d at 491; 
ORD 272 at 1. We note that some of the motor vehicle record information at issue relates 
to a vehicle that was owned by an individual who is now deceased. Accordingly, the motor 
vehicle record information that pertains to the deceased individual may only be withheld 
under section 552.130 if a living person owns an interest in the vehicle at issue. Ifno living 
person owns an interest in the vehicle, then the motor vehicle record infonnation relating to 
that vehicle is not excepted from disclosure and must be released. Regardless, the 
department must withhold the remaining information we have marked and indicated under 
section 552.130 of the Government Code. 

Section 552.136 of the Government Code states "[n]otwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136. Section 552.136(a) defines "access device" as "a card, plate, code, account 
number, personal identification number, electronic serial number, mobile identification 
number. or other telecommunications service, equipment, or instrument identifier or means 
of account access that alone or in conjunction with another access device may be used to ... 
obtai n money, goods, services, or another thing of value [ or] initiate a transfer of funds other 
than a transfer originated solely by paper instrument." Id. § 552.l36(a). We note check 
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numbers are not access device numbers for purposes of section 552.136. Thus, the 
department must withhold the bank account and routing numbers you and we have marked 
under section 552.136 of the Government Code. However, you have not demonstrated the 
remaining information you have marked is confidential under section 552.136 of the 
Government Code and it may not be withheld on that basis. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection ( c). Id. § 552.13 7(a)-( c). The e-mail 
address at issue, which we have marked, is not a type specifically excluded by 
section 552.13 7( c) of the Government Code. Accordingly, the department must withhold the 
e-mail address we have marked under section 552.137 of the Government Code, unless the 
owner of the e-mail address affirmatively consents to its disclosure. 

We note a portion of the remaining information appears to be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id.; see Open Records Decision No.1 09 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. The department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code and federal law. The department must withhold the information we have 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The department must withhold the photographs we have indicated under 
section 552.101 of the Government Code in conjunction with constitutional privacy-and the 
holding in Favish. The motor vehicle record information that pertains to the deceased 
individual may only be withheld under section 552.130 of the Government Code if a living 
person owns an interest in the vehicle at issue. Regardless, the department must withhold 
the remaining information we have marked and indicated under section 552.130 of the 
Government Code. The department must withhold the bank account and routing numbers 
you and we have marked under section 552.136 of the Government Code. The department 
must withhold the e-mail address we have marked under section 552.137 of the Government 
Code, unless the owner of the e-mail address affirmatively consents to its disclosure. The 
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department must release the remaining infonnation; however. any information subject to 
copyright only may be released in accordance with copyright law. 3 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hnp:llwww.oaK.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673·6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/bhf 

Ref: ID# 471749 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

We note the infonnation being released contains the requestor's client's driver's license number, 
which is generally confidential under section 552.130 of the Government Code and social security number, 
which may generally be withheld under section 552.147 of the Government Code. However, because 
sections 552.130 and 552.147 protect personal privacy, the requestor has a right to her client's infonnation 
under section 552.023 of the Government Code. See Gov't Code § 552.023(a); ORO 481 at 4. We note 
section 552. 130(c) of the Government Code authorizes a governmental body to redact infonnation protected 
by section 552.130(a)( I) without the necessity of requesting a decision under the Act. Gov't Code 
§ 552.130(c). Additionally, we note section 552. 1 47(b) of the Government Code authorizes a governmental 
body to redact a living person's social security number from public release without the necessity of requesting 
a dec ision from this office under the Act. Ii § 552. 1 47(b). Thus, if the department receives another request 
for this same information from a person who does not have such a right of access, sections 552.I3O(c) 
and 552. I 47(b) of the Government Code authorize the department to redact the driver's license number and 
social security number. respectively. 


