
November 27, 2012 

Mr. John C. West 
General Counsel 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

TOCJ - Office of the Inspector General 
4616 West Howard Land, Suite 250 
Austin, Texas 78728 

Dear Mr. West: 

0R2012-19052 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 471966. 

The Office of the Inspector General of the Texas Department of Criminal Justice (the 
"departmenf) received a request for any and all records relating to incidents, complaints, 
inmate grievances, disciplinary actions taken, charges filed, and civil or criminal lawsuits 
filed as a result of the conduct ofoine specified employees. You state you will redact certain 
information subject to section 552.117 of the Government Code pursuant to Open Records 
Letter No. 2005-01067 (2005) and section 552.14 7(b) of the Government Code.· You claim 
that the submitted infonnation is excepted from disclosure under sections 552.101, 552.102, 
552.103,552.107,552.108,552.130,552.134, and 552.137 of the Government Code. We 
have considered the exceptions you claim and reviewed the submitted infonnation. 

Initially, you state the department cannot identify four of the individuals specified in the 
request. Thus, we understand the department does not maintain infonnation regarding these 
four named individuals. We note the Act does not require a governmental body to provide 

IOpen Records Letter No. 2005-0 1067 authorizes the department to withhold the present and former 
home addresses and telephone numbers, social security numbers, and family member infonnation of its current 
or former employees under section 552.117(a)(3) of the Government Code, regardless of whether the current 
or former employee complies with section 552.1175 of the Government Code, without the necessity of 
requesting a decision under the Act. See Open Records Decision No. 673 at 7-8 (2001) (listing elements of 
second type of previous determination under section 552.301(a) of the Government Code). Section 552. 147(b) 
of the Government Code authorizes a governmental body to redact the social security number of a hving person 
from public release without the necessity of requesting a decISion under the Act. See Gov' t Code § 552. 147(b ). 
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infonnation that did not exist when the request was received. See Economic Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ 
dism'd); Open Records Decision No. 452 at 3 (1986). A governmental body must make a 
good-faith effort, however, to relate a request to responsive infonnation that is within the 
governmental body's possession or control. See Open Records Decision No. 561 at 8-9 
(1990). You indicate the department has done so. 

Next, we note portions of the submitted information, which we have marked, are not 
responsive to the instant request for infonnation because they are not related to incidents, 
complaints, inmate grievances, disciplinary actions taken. charges filed, or civil or criminal 
lawsuits filed as a result of the conduct of the employees specified in the request. This ruling 
does not address the public availability of the non-responsive infonnation. and the 
department need not release non-responsive information to the requestor.2 

Next, you assert the employee shift logs are shift rosters that are excepted from disclosure 
pursuant to a previous determination issued by this office to the department in Open Records 
Letter No. 2004-6370 (2004). In that ruling, this office ruled the department may withhold 
shift rosters for its prison units from public disclosure for security reasons under 
section 552.1 08(b )(1) of the Government Code. Therefore, the department may withhold the 
submitted employee shift logs under section 552.108(b)(1) pursuant to the previous 
determination issued in Open Records Letter No. 2004-6370. See Gov't Code § 552.301 (a); 
Open Records Decision No. 673 at 7-8 (2001) (listing elements of second type of previous 
determination under Gov't Code § 552.301(a». 

Section 552.134 of the Government Code relates to inmates of the department and provides: 

Except as provided by Subsection (b) or by Section 552.029 [of the 
Government Code], infonnation obtained or maintained by the [department] 
is excepted from [required public disclosure] if it is information about an 
inmate who is confined in a facility operated by or under a contract with the 
department. 

Gov't Code § 552.134(a). Section 552.134 is explicitly made subject to section 552.029, 
which provides, in relevant part: 

[n]otwithstanding [s]ection .. . 552.134, the following infonnation about an 
inmate who is confined in a facility operated by or under a contract with the 
[department] is subject to required disclosure under Section 552.021: 

2 As our ruling is dispositive, we need not address the department's arguments against disclosure of this 
information. 
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(8) basic infonnation regarding the death of an inmate in custody, an 
incident involving the use of force, or an alleged crime involving the 
inmate. 

[d. § 552.029(8). The submitted responsive infonnation consists of records involving uses 
of force and employees' conduct on the job. We find these records pertain to investigations 
of the named employees' conduct, and, therefore, are not "about an inmate" for purposes of 
section 552.134, and thus may not be withheld in their entirety under section 552.134. The 
submitted responsive records, however, include inmate-identifying information. This 
information is generally subject to section 552.134. However, basic infonnation regarding 
incidents involving the use of force are subject to required disclosure pursuant to 
section 552.029. Basic infonnation includes the time and place of the incident, the names 
of inmates and department employees who were involved, a brief narrative of the incident, 
a brief description of any injuries sustained by anyone involved, and information regarding 
any criminal charges or disciplinary actions that were filed as a result of the incident. 
Therefore, we conclude the identity of the inmates at issue in the use of force records must 
be released pursuant to section 552.029. We find section 552.029 is not applicable to the 
remaining inmate-identifying infonnation. Consequently, the department must withhold the 
information we have marked under section 552.134 of the Government Code.) 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
[d. § 552.101 . Section 552.101 of the Government Code encompasses the Medical Practice 
Act (the "MPA''), subtitle B of title 3 of the Occupations Code. The MPA is applicable to 
medical records. SeeOcc. Code §§ 151.001-165.160. Section 159.0020ftheMPAprovides 
in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 

3 As our ruling is dispositive, we need not address the department's arguments against disclosure of this 
information. 
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information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

[d. § IS9.oo2(a)-(c). This office has detennined the protection afforded by section IS9.oo2 
extends only to records created by either a physician or someone under the supervision of a 
physician. See Open Records Decision Nos. 487 (1987), 370 (1983),343 (1982). Upon 
review, we find some of the remaining responsive information, which we have marked, 
constitutes medical records for the purposes of the MP A. Thus, the department must 
withhold the information we have marked under section SS2.101 in conjunction with the 
MPA. 

Section SS2.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides in relevant part: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated 
in writing by the examinee[.] 

Occ. Code § 1703.306. The department has submitted information that was acquired from 
polygraph examinations andis, therefore, within the scope of section 1703.306(a)(1). Itdoes 
not appear the requestor falls into any of the categories of individuals who are authorized to 
receive the polygraph information under section 1703.306(a). Accordingly, the department 
must withhold the polygraph information in the remaining responsive information, which we 
have marked, under section SS2.101 of the Government Code in conjunction with 
section 1703.306(a) of the Occupations Code. 

Section SS2.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § SS2.102(a). The Texas Supreme Court held 
section SS2.1 02(a) excepts from disclosure the dates ofbirth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. 
Attorney Gen. of Tex., 3S4 S.W.3d 336 (Tex. 2010). Upon review, we find you have failed 
to demonstrate how any portion of the remaining responsive information must be withheld 
under section SS2.102(a). Accordingly, the department may not withhold any of the 
remaining responsive information under section SS2.102(a) of the Government Code. 

Section SS2.103 of the Government Code, the "litigation exception," provides in part: 
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(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the infonnation at issue. To meet 
this burden, the governmental body must demonstrate that (1) litigation was pending or 
reasonably anticipated on the date of its receipt of the request for infonnation and (2) the 
infonnation at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, writrefdn.r.e.). 
Both elements of the test must be met in order for infonnation to be excepted from disclosure 
under section 552.103. See Open Records Decision No. 551 at 4 (1990). 

To establish that litigation is reasonably anticipated, a governmental body must provide this 
office with "concrete evidence showing that the claim that litigation may ensue is more than 
mere conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is 
reasonably anticipated must be determined on a case-by-case basis. See id. Concrete 
evidence to support a claim that litigation is reasonably anticipated may include, for example, 
the governmental body's receipt of a letter containing a specific threat to sue the 
governmental body from an attorney for a potential opposing party.4 See Open Records 
Decision No. 555 (1990); see also Open Records Decision No. 518 at 5 (litigation must be 
"realistically contemplated"). On the other hand, this office has determined that if an 
individual publicly threatens to bring suit against a governmental body. but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open 

Ths office aJso bas concluded litigation was reasonably anticipated when the potential opposing party 
took the following objective steps toward litigation: filed a complaint with the Equal Employment Opportunity 
Conunission, see Open Records Decision No. 336 (1982); hired an attorney who made a demand for disputed 
payments and threatened to sue if the payments were not made prompdy, see Open Records Decision 
No. 346 (1982); and threatened to sue on several occasions and hired an attorney. see Open Records Decision 
No. 288 (1981). 
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Records Decision No. 331 (1982). Further, the fact a potential opposing party has hired an 
attorney who makes a request for information does not establish litigation is reasonably 
anticipated. See Open Records Decision No. 361 (1983). 

You generally state a portion of the submitted responsive information is related to anticipated 
litigation. Having considered your arguments, we fmd you have not sufficiently 
demonstrated that litigation was reasonably anticipated when the department received the 
present request for information. See ORO Nos. 361 (fact that request was made by attorney 
on behalf of rejected applicant not sufficient to invoke litigation exception), 331 (mere 
chance oflitigation not sufficient to trigger statutory predecessor to Gov't Code § 552.103). 
We therefore conclude the department may not withhold any of the information at issue 
under section 552.103 of the Government Code. 

Section 552.1 08(b)( 1) of the Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
interfere with law enforcement and crime prevention. Gov't Code § 552.1 08(b)( 1); see also 
Open Records Decision No. 531 at 2 (1989) (quoting Exparte Pruitt, 551 S.W.2d at 710). 
Section 552.108(b)(I) is intended to protect "information which, if released, would permit 
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize 
officer safety, and generally undermine police efforts to effectuate the laws of this State." 
See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.). To 
demonstrate the applicability of this exception, a governmental body must meet its burden 
of explaining how and why release of the requested information would interfere with law 
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). This 
office has concluded section 552.1 08(b)( 1) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with 
law enforcement), 252 (1980) (section 552.108 is designed to protect investigative 
techniques and procedures used in law enforcement), 143 (1976) (disclosure of specific 
operations or specialized equipment directly related to investigation or detection of crime 
may be excepted). Section 552.1 08(b)( I) is not applicable, however, to generally known 
policies and procedures. See, e.g., ORO Nos. 531 at 2·3 (Penal Code provisions, common 
law rules, and constitutional limitations on use of force not protected), 252 at 3 
(governmental body failed to indicate why investigative procedures and techniques requested 
were any different from those commonly known). 

You generally assert release of portions of the remaining responsive information could be 
used "in the planning and execution of a crime and could, likewise, compromise [the 
department] and [u]nit security and be used to facilitate an escape plan." We find none of 
the information at issue contains any of this type of information. Upon review, we fmd you 
have not demonstrated release of any of the remaining responsive information would 
interfere with law enforcement or crime prevention. Consequently, the department may not 
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withhold any of the remaining responsive information under section 552.1 08(b)( 1) of the 
Government Code. 

In summary, the department may withhold the employee shift logs under 
section 552.1 08(b)(1) of the Government Code pursuant to the previous determination issued 
in Open Records Letter No. 2004-6370. The department must withhold the information we 
have marked pursuant to section 552.134(a) of the Government Code. The marked medical 
records must be withheld under section 552.101 of the Government Code in conjunction with 
the MP A. The department must withhold the polygraph information we have marked under 
section 552.101 of the Government Code in conjunction with section 1703.306(a) of the 
Occupations Code. The remaining responsive infonnation must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oCW.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~vt)~' 
Jeffrey W. Giles 
Assistant Attorney General 
Open Records Division 

JWG/dls 

Ref: ID# 471966 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


