ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 29, 2012

Mr. George E. Hyde and Ms. Erin Higginbotham
Counsel for the City of Bay City

Denton, Navarro, Rocha & Bernal, P.C.

2500 West William Cannon, Suite 609

Austin, Texas 78745

OR2012-19212
Dear Mr. Hyde and Ms. Higginbotham:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 472524.

The City of Bay City (the “city”), which you represent, received a request for a named city
police officer’s personnel file. You state you will release some information to the requestor.
You also state you will redact certain information pursuant to Open Records Decision
No. 684 (2009) and section 552.147 of the Government Code.! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.108,

'We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold certain information, without the necessity of requesting an
attorney general decision. We note that on September 1, 2011, the Texas legislature amended sections 552.130
and 552.136 to allow a governmental body to redact the information described in subsections 552.130(a)(1)
and (a)(3) and subsection 552.136(b), respectively, without the necessity of seeking a decision from the attorney
general. See Gov't Code §§ 552.130(c), .136(c). If a governmental body redacts such information, it must
notify the requestor in accordance with section 552.130(e) and section 552.136(¢). See id. §§ 552.130(d),
(e), .136(e). Therefore, a governmental body may only redact information subject to subsections 552.130(a)(1)
and (a)(3) in accordance with section 552.130 and subsection 552.136(a) in accordance with section 552.136.
Section 552.147 of the Government Code permits a governmental body to redact the social security number of

a living person without the necessity of requesting a decision from this office. See id. § 552.147(b).
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and 552.117 of the Government Code.” We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations
Code, which governs the public availability of medical records. See Occ. Code
§§ 151.001-165.160. Section 159.002 of the MPA provides in pertinent part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. Upon review, we find the information we have marked consists
of a medical record that must be withheld under section 552.101 in conjunction with the
MPA.? However, we find none of the remaining information consists of medical records for
the purposes of the MPA. Thus, none of the remaining information may be withheld under
section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information that is (1) highly intimate or embarrassing, such that its
release would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this

*Although you state section 552.1175 of the Government Code is applicable to the submitted
information, we note that section 552.117 is the proper exception to raise in this instance because the city holds
this information in an employment capacity.

*As our ruling is dispositive, we need not address your remaining argument against diclosure of this
information.
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test must be established. See id. at 681-82. This office has found some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). Additionally, this office
has also found personal financial information not relating to the financial transaction between
an individual and a govermnmental body is excepted from required public disclosure.
See Open Records Decision Nos. 600 (1992) (employee’s designation of retirement
beneficiary, choice of insurance carrier, election of optional coverages, direct deposit
authorization, forms allowing employee to allocate pretax compensation to group insurance,
health care or dependent care), 545 (1990) (deferred compensation information, participation
in voluntary investment program, election of optional insurance coverage, mortgage
payments, assets, bills, and credit history), 455 at 9 (1987) (employment applicant’s salary
information not private), 423 at 2 (1984) (scope of public employee privacy is narrow).
Additionally, this office has found a compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Moreover, a compilation of a private citizen’s criminal history is generally not
of legitimate concern to the public. Determinations under common-law privacy must be
made on a case-by-case basis. See Indus. Found., 540 S.W.2d at 685 (whether matter is of
legitimate interest to public can be considered only in context of each particular case); Open
Records Decision No. 373 at 4 (1983). However, information relating to routine traffic
violations is not excepted from release under common-law privacy. Cf Gov’t Code
§ 411.082(2)(B) (criminal history record information does not include driving record
information). Additionally, we note criminal history information obtained by a law
enforcement agency in the process of hiring a peace officer is a matter of legitimate public
interest. We also note the public generally has a legitimate interest in information that relates
to public employment and public employees. See Open Records Decisions Nos. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs, but in fact touches on matters of legitimate public concern), 542 (1990), 470 at 4
(public has legitimate interest in job qualifications and performance of public
employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees), 423 at 2 (scope of
public employee privacy is narrow).

Upon review, we find the information we have marked is highly intimate or embarrassing
and not of legitimate public concern. Accordingly, the city must withhold the information
we have marked under section 552.101 in conjunction with common-law privacy.* However,

“As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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we find the remaining information is either not highly intimate or embarrassing or is of
legitimate concern to the public. Consequently, the city may not withhold any of the
remaining information under section 552.101 in conjunction with common-law privacy.

Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwanted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under
section 552.101 of the Government Code, discussed above. See Indus. Found, 540 S.W.2d
at 685. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref'd n.r.e.), the Third Court of Appeals ruled the privacy test
under section 552.102(a) is the same as the Industrial Foundation privacy test. However, the
Texas Supreme Court expressly disagreed with Hubert’s interpretation of section 552.102(a)
and held its privacy standard differs from the Industrial Foundation test under
section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354
S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability of
section 552.102, and held section 552.102(a) excepts from disclosure the dates of birth of
state employees in the payroll database of the Texas Comptroller of Public Accounts.
See id. at 346. Accordingly, the city must withhold the dates of birth we have marked under
section 552.102(a) of the Government Code. However, we find none of the remaining
information consists of the dates of birth of public employees, and, therefore, none of the
remaining information may be withheld on this basis.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication.
See Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should apply
to information requested). Section 552.108 may be invoked by the proper custodian of
information relating to an investigation or prosecution of criminal conduct. See Open
Records Decision Nos. 474 at 4-5 (1987), 372 (1983). Where an agency is in the custody of
information that would otherwise qualify for exception under section 552.108 as information
relating to the pending case of a different law enforcement agency, the custodian of the
records may withhold the information only if it provides this office with (1) a demonstration
that the information relates to the case, and (2) a representation from the entity with the law
enforcement interest stating that entity wishes to withhold the information. We understand
the information you have marked consists an investigation conducted by the El Campo Police
Department. However, the city has not provided this office with any representation to
indicate the El Campo Police Department, which is the investigative agency with the law
enforcement interest, wishes to withhold the submitted information. Accordingly, the city
has failed to demonstrate section 552.108(a)(2) of the Government Code is applicable to the
information at issue, and the city may not withhold any portion of the remaining information
under that exception.
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Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, social security
number, and family member information of a peace officer, as defined by article 2.12 of the
Code of Criminal Procedure, regardless of whether the peace officer complies with
section 552.024 of the Government Code or section 552.1175 of the Government Code.
Gov't Code § 552.117(a)(2). In this instance, you state the individual at issue is no longer
employed with the city police department. Thus, it is unclear whether the former employee
whose information is at issue is currently a licensed peace officer as defined by article 2.12.
Accordingly, if the former employee at issue is currently a licensed peace officer as defined
by article 2.12, then the city must withhold the information we have marked under
section 552.117(a)(2) of the Government Code. However, the remaining information does
not consist of the former employee’s home address, home telephone number, emergency
contact information, social security number, or family member information. Accordingly,
the remaining information may not be withheld under section 552.117(a)(2) of the
Government Code.

In the event the former employee at issue is no longer a licensed peace officer, then the
marked personal information may be subject to section 552.117(a)(1) of the Government
Code. Section 552.117(a)(1) excepts from disclosure the home addresses and telephone
numbers, emergency contact information, social security numbers, and family member
information of current or former officials or employees of a govemmental body who request
that this information be kept confidential under section 552.024 of the Government
Code. Id. § 552.117(a)(1). Whether a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold
information under section 552.117(a)(1) on behalf of current or former officials or
employees only if these individuals made a request for confidentiality under section 552.024
prior to the date on which the request for this information was made. You have provided
documentation showing that prior to the date of the request, the employee elected to keep his
home address and telephone number confidential. Accordingly, the city must withhold the
home addresses and telephone numbers we have marked under section 552.117(a)(1) of the
Government Code. However, the form provides no means for the employee to request his
emergency contact information, social security number, or family member information be
withheld from disclosure. Thus, because the former employee did not elect confidentiality
for his emergency contact information, social security number, or family member
information, the city may not withhold this information under section 552.117(a)(1).’
Furthermore, we find none of the remaining information is subject to section 552.117(a)(1).
Therefore, the city may not withhold any of the remaining information under
section 552.117(a)(1) of the Government Code.

*Regardless of the applicability of section 552.117 of the Government Code, we note
section 552.147(b) of the Government Code permits a governmental body to redact a living person’s social
security number without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).




Mr. George E. Hyde and Ms. Erin Higginbotham - Page 6

In summary, the city must withhold the marked medical record under section 552.101 of the
Government Code in conjunction with the MPA. The city must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
common-law privacy and section 552.102 of the Government Code. If the former employee
at issue is currently a licensed peace officer as defined by article 2.12, then the city must
withhold the information we have marked under section 552.117(a)(2) of the Government
Code. However, if the former employee at issue is no longer a licensed peace officer, the city
must withhold the home addresses and telephone numbers we have marked under
section 552.117(a)(1) of the Government Code. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/'w ww .oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Nneka Kanu
Assistant Attorney General
Open Records Division

NK/bhf
Ref: ID# 472524
Enc. Submitted documents

c: Requestor
(w/o enclosures)




